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January  3, 19 87 • 


SUBJIiCTi  Use  of  Park  for  Landing 
Place  for  Mall  Carrying 
Air  Plane. 


Dear  Sirs: 

I  am  In  receipt  of  your  request  asking  that  you  be 
adTlsed  whether  it  would  be  v/ithln  the  power  of  your  Board  or 
of  the  Park  Commission  to  permit  the  use  of  portions  of  Western 
Addition  Blocks  403,  404,  41S  and  414,  or  any  portion  of  the  lands 
ceded  to  the  city  by  the  state  of  California  under  authority  of  the 
Act  of  the  Legislature  of  1923,  as  a  landing  place  for  planes  carry- 
ing United  States  mail. 

OPINION. 

The  lands  in  question  were  acquired  by  the  City  from  two 
different  sources.  Blocks  403,  404,  413  and  414,  were  acquired 
from  the  trustees  of  the  Panama -Pacific  jiixposition  Uomjjany  by  deed 
dated  August  19,19E1,  while  the  remaining  portion  of  the  lands  in 
question  were  acquired  directly  from  the  State  of  California  by  an 
Act  of  the  Legislature  dated  May  8,19E3.   The  deed  from  the  trustees 
of  the  Panama -Pacific  iixposition  Company  contained  a  provision  that 
the  lands  granted  were  transferred  to  the  City  solely  as  a  public 
park,  while  the  transfer  from  the  State  of  California  contains  a 
much  more  drastic  provision  to  the  effect  that  the  property  transfer- 
red V  shall  be  used  solely  for  the  purpose  of  a  public  park  and 
boulevard  to  which  the  public  at  all  times  shall  have  free  access 
and  that  the  City  and  County  of  San  Francisco  shall  not  at  any  time 
grant,  convey,  lease,  give  or  alien  said  property,  or  any  part 
thereof* 

All  of  these  properties  having;  been  acquired  for  patk 
piirposes  and  having  been  dedicated  as  such  come  under  the  jui'isdiction 
of  the  Board  of  Park  Commissioners,  and, irrespective  of  any  conditions 
contained  in  the  deeds,  it  is  beyond  the  power  of  that  Board  or  the 
Board  of  Supervisors  to  permit  these  properties,  or  any  partion  of 
them,  to  be  used  for  anything  but  park  purposes. 
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Sootlon  6  of  '.rtlol©  XIY  of  the  ahartor  of  the  ^^ity  and 
County  of  r^&n  J  riaolsoo  forbids  tho  leasing  of  Bjoy  park,  8q.uare 
or  avenue  to  any  person,  oof.ipaay  or  coi'poratlon  for  any  purpose 
and  alBO  forbids  the  erection  or  naintenanoe  of  any  structure 
on  any  portion  of  said  parks  unless  the  same  be  ossentially  for 
park  purposes* 

The  deoisions  of  the  iiUprene  Coiurt  of  this  state  and  of 
other  states  are  a  unit  \ipon  thu  proposition  that  tho  attoiapted  uss 
of  lands  dsdieated  for  park  purposes  for  any  other  purpose  than  that 
for  which  the  saoe  were  dsdioated  will  be  enjoined*   i'here  is  no 
question  that  the  uss  of  any  portion  of  the  lands  refexTSd  to  as  a 
landing  plaoe  for  .ail  planss  or  for  the  maintenanoe  of  any  bulL^in^ 
or  structure  incident  thereto  would  be  for  other  than  ark  piu'poses, 
and  yoy  are  therefore  advised  that  it  is  not  within  the  power  of  the 
Board  of  .''ark  Coauales loners  or  the  Board  of  S\ipervlsors,to  permit  any 
portion  of  the  land  dedicated  to  or  by  the  City  for  park  purposes, 
to  hs  used  for  the  pxu'pose  o^ntioned* 

RSsptotfuLly, 

City  Attorney. 


BOAKJ)  OF  !:nj?SSYi::ORS. 

BOAHD  OF  ?ABr  COli-lECIOHHaS. 


(1) 
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fan,   5th,  1927. 


SUBJECT:   Semi -Monthly  Payment  of  Salaries  of 
Teaching  Foroe  in  School  [Departaent. 

D«ar  Sire: 

I  am  In  receipt  of  your  retiuest  as  to  whether  or  not. 
Charter  Amendment  Ko,   31,   relative  to  the   secil-iaonthly  payment  of 
all  munioipal  of  fie  era  aiid  employees,   is  mandatory  on  your   board 
in  80  far  as  it  applies  to  teachers  in  the  public  schools. 

0?IKIOH. 

The  charter  amendment  reads  as  follows: 

"See.  1,  Chap*  IV,  Art.  III.  The  salaries  £nd 
compensation  of  all  officers,  including  policemen, 
firemen  and  employees  of  all  classes,  and  all 
teachers  in  the  public  schools ,  and  others  employed 
at  fixed  wages,  shall  be  payable  semi -Monthly." 

As  the  semi-monthly  parent  of  school  teachers  is 
directly  provided  for  in  the  amendment,  the  (luastion  arises  us 
to  whether  there  is  any  conflict  between  the  charter  provision  and 
the  ."itate  law,  and  if  so, which  must  govern. 

1  am  in  receipt  from  the  office  of  the  Attorney  General 
of  the  Stat*  of  California,  of  a  copy  of  an  opinion  rendered  by  that 
office  to  the  State  superintendent  of  rublic  Instruction,  in  which 
the  Attorney  General  advises  that  our  recent  charter  amendment  oannot 
apply  to  the  teaching  force  of  your  Departaaent.   I  believe  that  the 
reasoning  contained  in  that  opinion  is  sound  and  I  concur  in  it.   I 
quote  the  main  portion  of  the  opinion: 

"Attention  is  called  to  the  provisions  of 
Section  1609,  Subdivision  2  of  the  Political  Code. 
This  section  provides  that: 

'Any  board  of  trustees,  or  city,  or  city 
and  county  board  of  education  may  arrange  to  pay 
the  teachers  or  principals  so  employed  by  them  in 
ten  or  eleven  or  twelve  equal  payments  instead  of 
by  the  school  month;  provided,  however,  that  where 
the  board  of  trustees  orTTEy  or  city  tjid  coxmty 
board  of  education  arranges  to  pay  the  teachers  or 
principals  so  employed  by  them  in  twelve  equal 
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payment 8  for  the  year,  they  shall  begin  such 
payment  on  the  first  day  of  tho  calendar  month 
following  the  opening  of  school  for  the  current 
year  in  all  o&aos  \*«ro  school  is  opened  during 
the  montli  of  July,  and  In  all  cases  whero  school 
is  not  opened  d\xrlng  the  month  of  July,  the 
board  of  trustees  or  city  boards  or  city  and 
oounty  boards  of  education  may  withhold  such 
warrant  or  warrants  which  may  hare  fallen  due 
prior  to  the  opening  of  school  until  the  teachers 
or  principals  so  employed  bj  them  shell  hare 
returned  to  the  eraploymert  for  vdiloh  they  were 
engaged  by  the  boerd  of  school  trustees  or  the 
city  or  city  find  county  board  of  education  and 
shall  have  resumed  their  respective  duties,  and 
then  such  payments  shall  be  continued  from  month 
to  month  on  the  first  day  of  each  calendar  month 
thereafter  until  said  teacm&rs  have  been  paid  the 
full  anount  due  to  them  for  that  fiscal  year. * 

It  is  noted  that  there  is  an  apparent  con- 
flict between  the  Cliarter  section  and  the  Political 
Code  seotion,  and  you  ask  for  advice  with  reference 
to  the  legal  phase  of  this  eonfliot. 

I  am  writing  to  advise  that  the  conflict  as 
suggested  does  exist,  and  that  in  my  opinion  the 
provision  of  the  general  school  law  in  the  Political 
Code  Bust  govern.  The  basis  for  this  advice  is  the 
language  found  in  SulNLivlsion  4  of  Section  8^  of 
Article  XI  of  our  State  Constitution,  lidiich  section, 
if  any,  must  be  looked  to  for  authority  to  taake  £uch 
a  provision  for  semi-monthly  pay-days  in  the  school 
department  as  attempted  in  the  recent  charter 
anendment. 

This  constitutional  language  is  to  the  effect 
that  it  shall  be  competent  in  eny  charter  for  any 
city  or  consolidated  city  and  county  to  provide  in 
such  charter  for  the  manner  in  which,  the  method  by 
which,  the  times  at  which  and  the  teras  for  which 
the  several  ooimty  and  tTiunicipcuL  officers  'and 
employees  whose  compensation  is  paid  by  such  city 
or  city  and  county  "''"  shall  be  appointed,  *^  '♦ 
and  for  their  compensation,  and  for  the  number  of 
deputies,  clerks  and  other  employees  that  each  shall 
have,  and  for  the  compensation  ♦*'''^'  of  such  dep- 
uties, clerks  and  other  employees.' 
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It  mi^t  be  argued  tiiat  tlie  above  author- 
isation to  provide  for  "ooiapensatlon"  would 
include  the  ri^t  to  fix  the  pay-days  as  either 
semi-raonthly  or  monthly. 

It  l8  to  be  noted »  however,   that  there  is 
a  distinct  limitation  fo\md  in  the  Constitution 
to  the  effect  that  such  coBxpensatlon  may  be  so 
fixed  by  the  charter  only  in  those  oases  v/here 
the  compensation  of  the  employees  is  paid  by 
sudi  city  or  city  and  county.     That  is  not  the 
situation  in  the   case  of  the  eohooi  teachers  of 
San  i'ranoieeo,  part  of  whose  coaipensati on  is 
provided  for  by  the  ijtate." 

In  addition  to  the  reasoning  of  tlie  Attorney  General, 
I  dlreot  your  attention  to   the   follov/in^  authoritjc 

BARTICEL  V8.   B0AE3)  OF  SPUCATIOU, 

153  Gal.   37G. 

In  which  case  the  court  held  -  That  the  election  end  dismissal  of 
teachers  in  the  public  schools  are  not  "iaunloipt*l  affairs"  which  may 
be  regulated  In  a  manner  in  conflict  with  that  provided  by  the 
general  law. 

I  am  of  the  opinion  that  the  natter  of  the  payoent  of 
teachers  is  as  nmeh  a  re^^atlon  of  the  csneral  law  us  is  their 
election  aiid  alsmiesal,  ana  that  therefore  the  provisions  of  the 
general  law  must  prevail  over  the  charter  provisions,  und  as  the 
general  law  provides  that  where  teachers  exc  to  be  rt^id  in  tv.elve 
annual  inEtallments,  the  payments  must  be  made  luonthly,  you  ai'O 
advised  that  the  recent  amendment  to  the  charter  providing  for  the 
semi-monthly  payment  of  all  salaries,  (ioes   not  up'jly  to  the  teaching 
foree  in  your  Depe.r'bnent . 

Sincerely  yoTirs, 


CITY  ATTonirinr. 

Board  of  :i:duoation. 

(1) 
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January  5,  1927, 


SUBJECT:  Powers  of  Board  of  Health  tn 

G-ranting  Permission  for  Oarbage 
Collection. 

D«&r  Sir»: 

Your  request  for  an  opinion,  dated  Deoember  27, 
19E6,  oonoerning  the  powers  of  the  Board  of  Health  in  granting 
peimiSBion  for  the  oolleotion  of  garbage  was  received  by  this 
office  in  due  course,  as  follows: 

"Your  attention  is  respectfully  called  to  the 
following  resolution  adopted  at  a  meeting  of  the  Board 
of  Health  held  on  Thursday,  Deoember  23rd,  1926,  and 
which  we  deea  fully  self  explanatory: 

'That  the  Board  call  upon  the  City  Attorney 
for  an  opinion  as  to  its  powers  under  the  garbage 
ordinance  in  the  following  respects:-  That  there 
is  now  an  application  before  it  for  a  permit  de- 
lineating a  specific  portion  of  the  City  as  a  route 
selected  by  the  applicant;  that  the  ordinance  it- 
self uses  the  word  "route"  twice  but  no^diere  re- 
quires that  the  City  shall  be  divided  into  routes, 
nor  defines  a  route.  The  Board  is  uncertain  as 
to  ifeether  it  has  the  power  to  grant  a  permit 
for  a  limited  area  trtxich  may  be  selected  by  the 
applicant  or  whether  it  can  grant  only  a  general 
permit  to  collect  garbage.  The  Board  also  desires 
to  }aiow  whether  the  granting  of  a  permit  for  a 
particularly  delineated  route  will  thereby  auto- 
matically oust  the  party  or  parties  at  present 
enjoying  the  privilege  of  gathering  garbage  in  the 
area  within  that  route,  and  whether  or  not  the 
designating  of  a  route  to  any  applicant  is  an 
exclusive  route  to  that  applicant. 

Heretofore  the  Board  has  not  granted  any  permits 
as  described  in  the  ordinance  for  any  specified 
route  or  routes,  but  the  city  has  been  divided  into 
two  districts  by  the  two  scavenger  organizations 
that  are  at  present  gathering  all  the  garbage  within 
the  City.   We  would  also  ask  that  you  give  us  a 
specific  interpretation  of  the  use  of  the  words 
"permit"  and  "license"  as  used  in  this  ordinance 
for  our  guidance  in  the  future. 

Further,  is  the  Board  compelled  to  grant  a  permit 
to  any  applicant,  provided  he  has  not  violated  any 
of  the  provisions  of  Section  9  of  the  ordinance? 

Finally,  we  woxild  rciuest  that  this  opinion  be 
forwarded  to  us  if  possible  not  later  than  Tuesday 
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afternoon,  December  28th  1926  as  the  matter  hae  been 
before  this  board  for  upwards  of  a  month  and  the 
Board  Is  most  anxious  to  dispose  of  It.' 

For  your  oonrenlenoe  I  am  enoloslng  herewith  a 
oop7  of  ordinance  ]lo.  5503,  around  whloh  the  subjeot 
matter  revolves." 

OPIITIOIT. 

The  Board  of  Health  obtains  its  powers  with  respeot 
to  the  disposition  of  garbage,  offal  and  other  offensive  substanoes 
from  Section  3,  Article  X,  of  the  Charter  of  the  City  and  County 
of  San  Franolsoo.  Thla   charter  provision  grants  to  the  Board  of 
Health  complete  control  of  the  disposition  of  garbage. 

In  order  that  the  terms  of  the  charter  provision 
might  be  carried  out,  the  Board  of  Supervisors  enacted  Ordinance 
No.  5503  (New  Series).  A  n\imber  of  auestions  are  embraced  in  the 
reiuest  for  this  opinion.   There  has  been  a  great  deal  of  dis- 
cussion concerning  the  validity  of  this  Ordinance,  inasmuch  as 
Section  4  thereof  does  not  appear  to  be  entirely  clear.  Neverthe- 
less, regardless  of  the  cumbersome  manner  in  which  the  English 
language  may  have  been  used  by  the  framers  of  an  ordinance,  the 
true  intent  and  meaning  must  be  loolced  for  and  endeavored  to  be 
ascertained.   (23  Cal.  JUr.  722).   There  can  be  no  question  about 
the  fact  that  this  municipality  may  regulate  the  collection  and 
disposition  of  garbage.  The  City  and  County  of  nan  Francisco, 
throTJgh  the  Board  of  Supervisors,  may  grant  an  exclusive  right 
for  a  period  of  years  to  any  person,  firm  or  corporation  for  the 
collection  and  disposition  of  garbage.   This  point  was  clearly 
disposed  of  in  California  Reduction  Company  vs.  Sanitary  Reduction 
Woris  of  San  Francisco,  199  U.S.  306;  50  law  Ed.  204,   In  this 
case  the  court  said: 

"Many  of  the  q.uestlons  involved  in  municipal 
sanitation  have  proved  to  be  difficult  of  solution. 
There  is  no  mode  of  disposing  of  garbage  and  refuse 
matter,  as  fotmd  in  cities  and  dense  populations, 
which  is  universally  followed.  In  some  cities 
garbage  receptacles,  properly  covered,  are  provided, 
sometimes  by  the  householder,  sometimes  by  the 
municipal  authorities  or  the  garbage  collector. 
But  even  such  devices  often  prove  to  be  v.rorthless 
for  want  of  proper  attention  to  them  by  householders. 
Then,  the  question  arises  for  the  consideration  of 
the  municipal  authorities  as  to  the  freiuenoy  of 
the  removal  of  garbage.   The  practice  is  not  at  all 
\uiiform.   In  some  cities,  it  is  collected  seven 
times  a  week;  in  others,  six,  four,  and  three  times 
a  week.   Again,  questions  arise  as  to  the  mode  in 
which  garbage  should  be  collected;  and  the  state- 
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ment  is  made  "by  those  who  have  InvostlgateA  the 
suhjeot,  that  irtiile  » there  appears  a  well-ni^ 
imanlmous  demaad  on  the  part  of  the  health  of- 
ficers, and  oftentinas  of  the  yublio  generally, 
for  the  nnmioipal  oolleotion  of  garbage,'  the 
•problem  of  garbage  disposal  has  not  been 
solved'." 

See  also:  In  re  Zhizhuzza,  147  Gal.  328. 


From  the  oontext  of  this  ease,  althotigh  the  deeislon 
was  written  in  1905,  it  appears  that  the  garbage  (question  has 
always  been  difficult  of  solution,  rnd  v.p  to  that  tioic  had  by 
no  means  been  solved.  It  appears  even  now  that  there  has  as  yet 
been  found  to  be  no  reelly  satisfactory  solution  of  the  question 
of  the  disposition  of  garbare  and  refuse  matter.  Hence,  we  are 
now  confronted  with  this  same  age-old  problem  in  San  Francisco. 
That  it  Inrolves  the  police  pOTver  of  tho  anmioipalicy  is  beyond 
question.   Virtually  all  of  the  lueetiona  asiced  with  x'espect  to 
the  hereinbefore  mentionel  ordinance  C.eal  with  '>eotioa  4  thereof. 
This  section  proTides  in  part  as  follows: 

"Any  person,  firm  or  corporation  desiris;,=;  to 
transport  throiigh  the  streets  of  the  City  ajad 
Coxuaty  of  San  Francisco  any  refuse,  as  herein 
defined,  or  to  oolleot  or  dispose  of  the  same, 
shall  make  application  to  the  Board  of  Health 
for  permission  so  to  do;  said  application  shall 
contain  tne  name  of  the  person,  firm  or  cor- 
poration, the  route  proposed  to  be  served  by 
said  person,  firm  or  corporation  ajicL  a  state- 
ment that  said  person,  firm  or  corporation  will 
abide  by  the  provisions  of  this  ordinance  and 
will  not  charge  a  grecter  rate  for  the  oolleotion 
and  disposition  of  such  refuse  than  that  fixed 
in  this  ordinance.   The  Board  of  Health  shall 
grant  such  application,  provided,  however,  that  an 
application  may  bo  refused  if,  in  the  jud^^aent 
of  the  Board  of  Health,  the  route  proposed  is 
already  adeq[uately  served  by  a  licensed  i-efuse 
collector  or  in  case  the  applicant  had  tlxero- 
tofore  been  licensed  and  hit  license  revoked 
for  the  reasons  set  out  in  Section  9  of  this 
oid-inance." 


!Jherc  is  some  ambiguity  in  this  section  in  regard  to 
the  a^estion  of  routes  used  by  garoage  collectors.  However,  the 
Board  of  Supervisors  has  seen  fit  to  grant  to  the  Board  of  Health 
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the  discretionary  right  of  determining  routes  under  section  4. 
This  is  a  fair  inference  frow  the  lan^ua^e  used.. 

The  .lueatlon  of  irtiether  or  not  the  Board  of  Supervisors 
can  deleafat3  saoii  pcwers  to  the  Board  of  Health  was  settled 
in  the  following  oases: 

In  re  Flaherty  105  Oal,  558, 

Ex  Parte  Luening  3  CrA.    App.  76, 

Ex  Parte  Oasinello  62  Oal.  538. 


"It  is  a  well -recognized  rule  of  statutory  con- 
struction that  a  general  grant  of  power,   urjaooompanied 
by  specific  directions  as  to  the  manner  in  whlohthe 
poMicr  is  to   be  exercised,    implies  the  ri^ht  and  duty 
to  adopt  and  employ  such  nee.ns  and  methods  z.b  luay  be 
reasonably  neoesaary  to  a  proper  exercise  of  the 
power." 

Lauren*  v.   Bosh,    17  Cal.   App.   409  at  p.   413. 


In  dealing  with   luestlons  relating  to  the  public  health, 
safety,    comfort  or  welfare,    the  Coxirts  of  this  "iftt©  have  re- 
peatedly held  that  oi-dinanoas  may  be  T^aased  .rivin^;  officers  or 
boardfi  discretionary  power,   the   presunption  being  thtt  the 
person  or  board  to  whoa  the  power  is  delegated  will  not  abuse  it 

18  cal.   jur.   840. 

"While  there   is  no  doubt  that  the  right   to 
pursue  a  lawful  eraployiaent  is  one   of  the  privilagea 
and   insimmities  in  whioii  the  citisen  is  entitled  to 
b«   secured  and  protected  under  the  constitution  and 
law*,    It  Is  only  when  a  biisiness  is  lawful  and 
has  no  injurious  tendency  that  the  sovernin?  body  of 
a  wiuioipality  may  not   say  who  shall  and  who  shall  not 
•xeroiae  the  right  Itself.     Aside  from  ohartor  povwrs 
upon  the  subject,  inunici oal i ties  clearly  have  authority 
Tmd<»r  the   oonstitutional  grant  of  police  po\wr  to 
pass  oMincjices  ?laoinf<  such  restrictions  u-jon  the 
u»  of  any  property  or  the  conduct  of  any  business 
as  nay  be  neoecsary  for  the  public  welfare." 

18  Cal.   Jur.   84£. 


091 


M 


.->    iXCiitit 


■1  -n.tr.L-rrcrt 


It.  71  .'■" !!!.?:;)■  on- prixB   Gdi 


a^c 


l9£   1X39 


ed 


;oj:>  .gc 


.  ■,■■  «JLi»ri:iXJStI 


,iid. 


10    &^- 


Ci&itv.'  0  5  ii^x/;^ 


i'.'liia  ' 


TL< 


130 


From  the  foregoing  It  appears  that  ordlnanoes 
regulating  employments  dealing  with  the  health,  welfare  or 
oomfort  of  persons  in  a  oonummlty  may  not  be  art>ltrary  or 
unreasonable,  but  raust  bear  a  rational  relationship  to  the 
object  sought  to  be  attained.  It  has  been  suggested  that 
while  the  Board  of  Health  aay  have  complete  oontrol  of  the 
disposition  of  garbage  under  and  by  Tirtue  of  the  charter 
provision  granting  its  povsers,  and  via  police  powers 
generally,  it  has,  nevertheless,  no  oontrol  of  the  collection 
of  garbage,  and  the  designation  of  routes  for  garbage  collect- 
ors, since  the  routing  of  garbage  oollectors  would  not  be 
within  the  police  powers  and  would  not  directly  affect  the 
health,  comfort  and  welfare  of  the  people  of  the  community. 
This  theory  is  fallacious  in  that  the  oolleotion  of  garbage 
and  the  routing  of  collectors  is  practically  the  sane  thing 
and  deals  with  the  disposition  of  garbage  itself. 

In  aiiswer  to  whether  or  not  the  Board  of  Health  has 
the  power  to  ^rant  a  permit  for  a  limited  area  for  the  col- 
lection of  garbage  which  may  be  selected  by  the  applicant,  it 
appears  to  be  that  the  Board  of  Health  has  the  power  to  grant 
such  a  permit  if,  in  its  discretion,  it  deems  this  necessary 
for  the  benefit  of  the  health  and  welfare  of  the  people. 

In  answer  to  the  question  of  whether  or  not  the  Board 
can  grant  only  a  general  penait  to  collect  garbage,  an 
examination  of  Section  4  discloses  that  it  was  the  intention  of 
the  legislative  body  of  the  City  to  give  the  Board  of  Health 
the  right  to  regulate  the  routes  of  garbage  collectors  and  to 
use  its  discretionary  powers  under  the  law  in  so  doing.  Henoe, 
it  would  appear  that  the  Board  of  Health  might  grant  either  a 
restricted  or  a  general  permit,  admitting,  of  course,  that 
the  language  used  in  the  ordinance  oould  be  more  olear. 
However,  the  intention  of  the  enacting  body  sufficiently 
appears  to  grant  these  powers  to  the  Board. 

In  answer  to  the  question  of  whether  or  not  the 
granting  of  a  permit  for  a  particularly  delineated  route  will 
thereby  automatically  oust  the  party  or  parties  at  present 
enjoying  the  privilege  of  gathering  garbage  in  the  area 
within  that  route  is  answered  by  the  fact  that  since  it 
appears  that  there  is  no  specific  direction  in  the  ordinance 
to  oompel  the  granting  of  exclusive  privileges  there  appears 
to  be  no  sujff  ioient  reason  why  the  Board  of  Health  could 
not  grant  the  right  of  collection  to  several  garbage  col* 
lectors  were  it  necessary  and  essential  to  the  welfare  and 
health  of  the  oomraunity  and  the  area  InswleqLuately  served. 
Therefore,  the  granting  of  the  privilege  of  gathering  garbage 
in  an  area  being  discretionary  with  the  Board  of  Health,  in 
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order  that  it  might  oonduot  the  oolleotion  of  garl^age  in  the 
most  efficient  ejid  edeouate  manner  and  for  tlie   beet  interests 
of  the  people,    the  BoJJird  cculd  {^ant  the   privilege  of  ^^rhage 
oolleotion  to  several  persons.     This  auswt»r  practically  answers 
the    ^estion  of  whether  or  not  the  designating  of  a  route  to 
an  applicant   is  r-n  exolxislve  route  to  tiiat  applicant.     TTothing 
is  mentioned  in  the   ordinance  about  exolubive  routes,   although 
there  is   such  an  implloation,    provided  adequate  oolleotion 
servioe  is  rendered.     It  is  not  difficult  to  assuiiie  a  sitxiation 
wher«. inadequate   servioe  night  make   it  neoessary  to  grant  one 
route  to  several  persons. 

In  regard  to  a  speoifio  interpiretation  of  the  use  of 
the  words  "permit"  and   "license"  aa  used  in  tne  oriinanoe,    it 
is  perhaps  better  that  the  term  "license '=    be  defined: 

"A  license  to  carry  on  a  business  or  trade 
is  an  official  pemit  to  carry  on  the  same  or 
perform  other  acts  forbidden  toy  law  eacoept  to 
persons  obtaining;  such  permit." 

Hoefling  v.   City  of  San  Antonio,    85  Tex.   228, 

20  S.W,   86,    16  L.R.A,    608- 
2  Bouvier*s  Law  Dictionary,    page  1976. 


In  Bouvier^e  Law  Dlctlonojry,   a  permit  is   defined  as 
a  license  or  Tfjarrsunt  to  do   something  not  forbidden  by  law. 

"The  word   'license*,   fjensrally  speaking,   means  a  grant 
of  permission  or  authority  to  do  a  particular  thing, 
to  eorarciae  a  certain  privilege,   or  to  carry  on  a 
particular  business  or  purmie  a  certain  occupation." 

16  Cal.    Jut,   187. 

The   "license"  mentioned  in  the  ordinance   is  in  the 
nature   of  r.n  initial  ta::.      The  filing  of  an  application  for 
permission  to  collect  or  dispose   of  garbage   is  in  the  nature 
of  a  reyuest  for  a  permit.     The  granting  of  such  an  application 
is  the   tjranting  of  a  permit   to  do  the  things  provided  by 
ejection  4  of  the  ordinanoe. 

The  3ottrd  of  Health  la  not  compelled  to  grant  a  permit 
to  any  applicant,  -unless  in  its  discretionary  powers  it  deems 
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the  same  to  be  neoesBt^ry  for  the  reasons  hereinbefore  set 
forth.  Howeyer,  the  Board  oejunot  be  arbitrary.   It  imist  be 
reasonable  and  oonnot  abuse  its  disoretion  wantonly. 

Sincerely, 


Cin  ASTORSEY. 


Department  of  Paijllo  Health, 
1085  Mission  St., 
San  FranoiBoo,   Calif. 
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Jan.  10th, 19^7* 


SUBJECT:  Ro-Zonlng  of  Chestnut  street. 


Sear  Sirs: 


I  have  before  me  a  partial  record  of  the  prooeedincs 
of  October  llth»  1926, of  j^our  Honorable  Board,  relative  to  the  above 
entitled  matter,  in  which  you  ask  to  be  advised  as  to  various  sub- 
jects In  connection  therewith.  It  is  difficult  to  determine  the 
exact  questions  on  which  you  ask  advice,  but  as  far  as  they  can  be 
gathered  from  your  record,  I  believe  they  are  as  follows: 

a.  Must  all  applications  for  a  rezonlng  of  property  be  first 
referred  to  the  City  Planning  Commission,  or  can  the  Board  of 
Supervisors  act  wi14iout  the  intervention  of  the  Commission? 

b.  If  after  the  City  Planning  Commission  has  acted  upon  a  certain 
ntuaber  of  blocks  in  a  particular  locality  and  made  its  report  to  the 
Board  of  Supervisors,  can  the  Board  re-zone  a  portion  of  the  property 
affected  without  again  referring  the  particular  portion  to  the  City 
Planning  Commission? 

0.  Can  the  City  Planning  Commission  recommend  the  re-zoning  of 
property  without  notice  to  the  owners  thereof  and  adjacent  thereto? 

In  addition  to  the  report  of  the  proceedings  of  your 
Board  above  referred  to,  I  have  before  me  the  report  of  your  City 
Planning  Committee  presented  on  July  6th,  1926* 

OPIHIOK. 


question  a.   The  City  Planning  Commission  is  provided  for 
by  Sub,  42  of  Sec.  1,  Chap.  II,  Art.  II  of  the  Charter.  The  sub- 
division mentioned  merely  provides  for  the  appointment  by  the  Board 
of  Supervisors  and  qualifications  of  members  of  the  Commission,  and 
gives  authority  for  the  enactment  by  the  Board  of  .'upervisors  of 
legislation  to  carry  into  effect  the  propositions  for  vrtilch  the 
Commission  is  created.  Pursuant  to  the  authority  of  the  Charter 
provision  mentioned,  your  i3oard  did  on  Ifovember  5th,  1917,  adopt 
Ordinance  Ko.  4383  New  r.eries,  creating  a  City  Planning  Commission, 
and  to  some  extent  prescribing  its  duties.   ve  must  therefore  look 
to  this  ordinance,  as  well  as  to  the  general  laws  of  the  .tate,  for 
the  powers  and  duties  of  the  Commission. 

Sec.  10  of  the  ordinance  provides,  that  it  shall  be  the  duty 
of  the  Commission  to  make  suggestions  and  to  propose  ordinances  to 
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the  Board  of  Supervisors,  oonoemlng  the  laying  out,  widening,  etc. 
of  streets,  etc.;  the  location  of  public  improvements;  the  relief 
of  congestion;  the  improving  of  housing  and  sanitation  conditions; 
the  establishment  of  indug trial  zones;  and  such  other  ordinances  as 
may  be  advisable  for  the  promotion  of  public  interests,  health,  morals 
and  safety,  coiafort,  convenience  and  welfare »^ 

Seo*  11  of  the  ordinance  provides,  that  the  Cleric  of  the 
Board  of  Supervisors  shall  upon  introduction,  and  on  passage  to  print, 
and  on  final  passage,  furnish  to  tlie  City  Planning  Commission  for  its 
consideration,  a  copy  of  all  bills,  ordinances  and  resolutions  relating 
to  any  of  the  subjects  mentioned  in  bee.  10,  and  further  provides 
that  the  Commission  may  make  reports  or  suggestions  in  relation  to 
such  ordinances,  bills  or  resolutions  to  the  Board  of  Supervisors, 
which  reports  or  suggestions  shall  be  in  writing  and  shall  be  delivered 
to  the  Clerk  of  the  Board,  and  shall  be  for  the  information  of  the 
publlo  as  well  as  of  the  Supervisors. 

Your  attention  is  also  directed  to  3eo,  4,  of  the  Act  of  Jlay 
31st,  1917  (Stat,  1917,  p.  1419.)  This  section  provides  that,  in 
mujilolpallties  having  a  City  Planning  Commission,  the  Council  shall 
require  the  Commission  to  recommend  the  boundaries  of  such  districts 
(zoning  districts),  and  appropriate  regulations  and  restrictions  to 
be  enforced  therein.  Such  Commission  shall  make  a  tentative  report 
and  hold  public  hearings  thereon  at  such  times  and  places  as  said 
Council  shall  require  before  submitting  its  final  report,  and  that  the 
Council  shaH  not  hereafter  determine  the  boundaries  of  any  district, 
or  impose  any  regulations  until  after  the  final  report  of  the  City 
Planning  Commission  is  filed  with  the  City  Clerk.   This  section  refers 
primarily  to  the  original  zoning  or  districting  of  a  city,  and  while 
it  is  silent  upon  any  rezonlng,  I  am  of  the  opinion  that  there  is  no 
good  reason  for  doing  indirectly  what  cannot  be  done  directly. 
Furthermore,  it  would  appear  that  unless  the  matter  of  rezonlng  or  ro- 
distrioting  should  be  referi'ed  to  the  Planning  Commission,  there  is 
little  reason  for  its  existence. 

In  view,  therefore,  of  the  provisions  of  the  ordinance  creating 
the  Planning  Commission,  as  well  as  the  provisions  of  the  state  law, 
I  sa  of  the  opinion  that  all  matters  pertaining  to  zoning  or  re- 
zonlng of  property  within  the  City  should  be  submitted  to  the  Planning 
Commission  before  the  same  are  acted  on  by  youi*  3oard. 

cuestlon  b.   The  City  Planning  Commission  is  only  an  advisory 
body,  and  the  Board  of  >- ape  r  visors  may  accept  or  reject  its  Ire  commenda- 
tions, or  even  accept  In  part  and  reject  in  part.  In  MILLiJR  vs. 
BOARD  OF  PUBLIC  WORKS,  195  Cal.  477,  the  Supreme  Co\irt  has  said:   "A 
comprehensive  zoning  plan  should  contemplate  and  provide  for  the 
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plazmlug  from  time  to  time  of  the  execution  of  further  details, 
extensions,  azid  suoh  modifications  of  existing  features  as 
unforseen  changes  ooourring  in  the  civic  conditions  make  necessary 
to  the  perfection  and  perpetvmtion  of  the  plan."  Therefore,  it  is 
incumbent  upon  the  Bourd  of  Supervisors  to  mai:e  suoh  changes  in 
the  zoning  ordinances  as  changed  conditions  may  demand,  in  order 
that  zoning  restrictions  may  continue  to  promote  the  public  morals, 
health,  safety  or  general  welfare  of  the  eociraunity,  and  if  in  the 
judgment  of  the  Soard  the  recommendations  of  the  City  Planning 
Commission  do  not  so  tend,  the  Board  noay  substitute  its  ov/n  judgment 
for  that  of  the  Commiosion,  and  if  tiiis  necessitates  the  zoning  or 
re-zoning  of  only  a  portion  of  tLe  property  reported  on,  it  lies 
within  the  power  of  your  Board  to  zoxxe  or  re-zono  such  portions  as 
you  may  deou  necessary  to  attain  the  ends  which  all  zoning  ordinances 
must  have  in  view.   Your  attention  is  however  directed  to  the 
answer  to  question  "a"  above  set  forth,  in  which  you  are  advised  that 
all  propositions  for  re-zoning  should  be  first  submitted  to  the 
Planning  Commission* 

i;uestion  c.    There  is  no  provision  in  the  ordinance  or  the 
general  law  requiring  the  City  Planning  Couiuission  to  give  any 
specific  notice  to  interested  parties  before  its  reoonmendation  is 
made  to  your  3oard,  and  I  therefore  am  of  the  opinion  that  the 
Planning  Commission  may  malce  such  recommendations  as  to  zoning  or 
re-zoning  without  notice.  It  would  appear,  however,  from  the 
provisions  of  sec.  4  of  the  Act  of  the  .  .©fi-islature  of  1917,  tliat 
before  any  original  plan  of  i-oning  is  finally  adopted  by  the 
legislative  body  of  the  munlolpality,  notice  should  be  given  to 
parties  interested  and  the  public  generally,   vhile  there  is  no 
provision  in  the  law  for  notice  of  re-zoulng  to  be  givon,  I  believe 
that  it  would  be  better  practice  that  in  ull  cases  parties  interested 
b©  notified  and  given  the  opportunity  to  be  heard  either  by  the 
Commission  or  by  your  Board, 

3eo.  10  of  Ordinance  5464  H.S,,  provides  for  certain  notice 
to  be  given  to  all  persons  within  a  radius  of  275  feet  of  the  prop- 
erty to  bd  ra-zoned,  I  aia  of  the  opinion,  however,  'chat  this  pro- 
vision applies  only  to  oases  where  an  individual  property  owner  asks 
that  his  property  be  ro-zoned,  axxd  not  to  cases  .vhore  the  Commission 
acts  of  its  own  initiative. 

As  to  the  re-zoning  of  the  southwest  corner  of  Chestnut  and 
Steiner  streets,  which  is  now  pending  before  your  Board,  I  understand 
that  there  is  some  difference  of  oyinion  as  to  v/hether  the  City 
Planning  Ooiamission  has  over  given  consideration  to  this  particular 
paroel  of  property,  either  singly  or  as  a  part  of  a  larger  tract. 
This  Is  a  question  of  fact  for  you  to  detormino.   If  the  Commission 
has  heretofore  given  considoration  to  its  re-zoning,  you  may  adopt 
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such  ordlnancee  as  to  its  re-zonlng  as  you  deem  proper;     If  thB 
Comrxilssion  has  not  hitherto  given  consideration  to   it,   you  should 
refer  it  to  the  Comndssion  for  recoramendation,   at  all  times  having 
in  mind  that  any  zoning  to  be  legal,  must  he  reasonably  necessary 
to  the  public  health,   safety,  morals  or  general  welfare,   and  must 
be  applied  fairly  and  impartially  in  each  instance • 


Sincerely  yours. 


CITY  ATTORNEY 


To  the  Board  of  Supervisors, 


,^;^--v\:  '•J.^ftiaii- 


January  10,   1927 


SUBJECT:   Boxing  Contests  in 

IToulolpal  Audltoriuia. 


Dear  Sirs: 

Your  reiuest  of  reoent  date  for  an  opinion  oonoern- 
ing  boxing  contests  in  the  j^Tunioipal  Auditorium  we.s  reoeived 
in  due  course  as  follows: 

''Is  it  the  legal  duty  of  this  Board  of  Super- 
Tisors  to  in.^uire  of  the  nate  Boxing  Conaaission 
whether  the  holder  of  a  state  boxing  permit  oaji  legal- 
ly hold  a  boxing  contest  in  the  Ifonioipal  /^uditoriiiaf 

What  steps  would  any  oitizen  have  to  take 
to  stop  the  holding  of  any  contest  for  boxing  or 
wvestling  in  the  Auditorium? 

If  the  Board  of  Supervisors  loxows  that  it  is 
contrary  to  the  State  Boxing  Law  to  rent  the  audit oriun 
to  a  club  that  has  no  lease  on  the  auditorium  for  a 
year  is  it  legal  for  the  Board  of  Supervisors  to  rent 
to  any  club  the  right  to  use  the  auditoriun  for  such 
purpose? 

Could  the  polio e  department  interfere?" 
OPIHIOH. 


Prior  to  November  4,  1924,  professional  boxing  or  uriae- 
fighting  was  unlawfiol  in  the  Ctate  of  California.  On  this  date 
the  people  by  an  initiative  measure  voted  in  favor  of  Act  ITumber 
6129  legalizing  boxinr;  or  prize-fighting  in  this  state  under 
certain  conditions.   One  of  the  oondltione  was  provider  by 
Section  3  of  this  act,  to-wit,  that  the  Boxing  Coramission  created 
by  the  act  mijfjht  in  its  discretion  grant  the  right  to  hold  such 
exhibitions  to  any  club  which  holds  a  lease  of  a  term  of  at  least 
one  year  of  the  premises  in  whioh  suoh  match  or  exhibition  is 
to  be  held,  save  and  except  for  an  exception  with  v.hioh  we  are 
not  directly  concerned.  In  the  passage  of  this  act  the  people 
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indicated  that  they  desired  boxing  exhibitions,  but  that 
they  would  have  to  be  restricted.  The  Boxing  Commission  was 
given  certain  express  powers  by  the  act,  but  under  no  con- 
ditions could  this  commission  grant  a  permit  except  in  accordance 
with  the  act.   One  of  the  prerequisites  to  the  granting  of  per- 
mission except  in  the  case  of  armories,  was  the  obtaining  of  a 
lease  by  the  promoters  of  the  exhibition  to  conform  to  the  fol- 
lowing iuotation  of  Section  S  of  the  act: 

» association  v/hioh  holds  a  lease  of  a  term 

of  at  least  one  year  of  the  premises  -" 

It  is  not  the  legal  duty  of  the  Boa.rd  of  Supervisors 
to  in>iuire  of  the  state  Boxing  Commission  whether  the  holder  of 
a  state  boxing  permit  can  legally  hold  a  contest  in  the  LTonicipal 
Auditorium  any  more  than  it  would  be  the  duty  of  any  private  lessor 
of  a  building  to  aBcertain  whether  a  prospective  lessee  could 
operate  a  certain  xind  of  business  on  the  premises  leased,  pro- 
vided the  business  is  not  of  itself  unlawful.  A  parallel  situation 
would  be  a  case  where  a  lessee  desired  to  operate  a  saloon, assuming 
that  there  was  no  law  against  the  sale  and  possession  of  intoxicat- 
ing liquors,  and  leased  the  premises  from  the  owner  for  this  purpose, 
It  would  not  be  the  duty  of  the  owner  to  ascertain  whether  or  not 
the  lessee  would  be  given  a  permit.  The  owner  coald  simply  lease 
the  place,  and  in  the  absence  of  a  ooven8.nt  in  the  lease  to  the 
contrary,  he  could  collect  his  rent  regardless  of  the  ability  of 
the  lessee  to  procure  a  permit  or  license  to  operate  it. 

Burk»  V.  San  Francisco  Breweries,  Ltd.  21  Cal.  App.198 

In  this  case  the  court  said  on  page  202: 

"It  is  a  £jeneral  rale  that,  where  the  performance 
of  a  contract  becomes  imposi^ible  subseiuent  to  the 
making  of  the  contract,  the  promisor  is  not  thereby 
discharged.  To  this  rule  there  is  a  well  established 
exception,  namely,  where  the  performance  becomes  im- 
poGsible  oy   a  change  in  tne  laws  the  promisor  is 
discharged.  The  facts  here  presented  do  not  bring 
the  case  at  bar  within  the  exception.   The  appellant 
did  not  discontinue  his  business  because  of  a  change 
in  the  law,  but  because  of  its  application.   t  the 
time  of  entering  into  the  contract,  that  he  mi^jht 
subsequently,  by  the  proper  authorities,  be  denied 
a  license,  was  a  probability  vsell  icno^-n  to  him. 
(Houston  Ice  &   Brewing  Go,  v.  Keenan,  99  Tex.  79, 
(88  s.  ..  197);  ;;an  Antonio  brewing  ;.:>soc.  v.  Brents, 
39  Tex.  Civ.  App.  443,  (88  S.  /.  368);  'vhite  v. 
Stuart,  76  Va.  646).   iith  this  knowledge,  aoyellant 
made  his  terms  unconditionally.  He  took  the  risk 
of  being  held  liable  for  the  rents  even  though  per- 
formance became  impossible  by  reason  of  oircuia stances 
beyond  his  control." 
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Slnoe  boxing  xinder  the  oonditlons  indicate d  In  the 
aot  is  a  lawful  enterprise  no  citizen  could  stop  the  holding  of 
a  contest  if  the  Board  of  Supervisors  leased  the  Auditorium  to 
a  promoter  and  the  Boxing  Conanission  granted  a  permit.   This, 
of  course,  wouJ^d  niean  that  the  premises  would  have  to  be  leased 
for  a  term  of  one  year  before  the  Boxing  Commission  could  in  its 
discretion  grant   the  permit.  The  Auditorium  Coauaittee  of  the 
Board  of  Supervisors,  as  provided  by  part  o.  of  Deotion  4,  Ordinanoe 
Ko.  516£  (Hew  Series),  has  a  wide  discretion  in  determining  tha 
advisability  of  boxing  in  the  Auditoriuia  and  if  the  committee  felt 
that  it  was  against  the  public  interest  to  hold  suoh  exhibitions 
they  could  refuse  to  enter  into  a  lease  for  that  purpose.   The 
redress  of  a  citizen  would  lie  in  making  his  objections  to  the 
Auditorium  Committee,  or  the  Board  of  Supervisors  which,  hovjever, 
could  disregard  his  wishes,  since  boxing  exhibitions  are  of  them- 
selves lawful  enterprises.  If  the  committee  felt  that  the  holding 
of  a  boxing  contest  was  not  against  the  public  interest,  they 
could  grant  a  lease  for  a  term  of  one  year,  regardless  of  any 
objection. 

It  is  not  legal  for  the  Board  of  Supervisors  to  rent 
the  Auditorium  for  boxing  contests,  unless  this  building  is  leased 
for  a  term  of  at  least  one  ^ear,  since  such  a  renting  would  bs 
unlawful.     The  true  test  of  this  lies  in  the  fact  that  the  city 
oould  not  recover  for  rent  incurred,  unless  the  renting  or  hiring 
was  of  itself  lawful.   Suoh  a  situation  might  arise  where  the 
Auditorium  was  rented  for  one  single  occasion  and  due  to  inability 
to  procure  a  permit  the  promoter  did  not  conduct  his  exhibitions, 
and  the  Auditorium  would  be  \moccupied  on  the  date  granted.  There 
is  a  distinction  between  this  situation  and  the  Burke  case  hereto- 
fore mentioned,  in  that  in  the  Burke  case  the  lease  contemplated 
a  lawful  purpose  and  in  the  hypothetical  case  the  lessor  knew 
that  the  purpose  itself  was  unlawful. 

"ILLEOALITY.  -  (a)  IN  (ISW  EAL.  Rules 
applicable  to  illegality  of  contracts  ^i^jenorally 
apply  to  leases.  A  lease  which  contemplates  the 
performance  of  an  act  in  violation  of  law  and 
public  policy  is  void  and  unenforceable.  The 
general  rule  is  that  a  lease  made  with  the 
knowledge  and  intention  of  the  lessor  that  the 
denlsed  premises  are  to  be  used  for  immoral  or 
illegal  purposes  is  unenforceable  and  invalid." 

35  C.J.  1164. 

If  a  permit  is  granted  by  the  State  Boxing  Commission 
the  police  cannot  interfere  and  have  no  Jxirisdiction.  The  Boxing 
Commission  has  full  and  complete  control  over  boxing  in  this  state 
under  the  statute. 

However,  in  examining  into  a  situation  such  as  this 
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ifO  nrvLSt  not  lose  sight  of  the  proposition  that  the  Board  of 
Superrisors  oould  lease  the  Auditoritua  to  one  olub,  corporation, 
organization  or  assooiation  for  a  number  of  boxing  oontests 
during  a  tern  of  one  year  and  oome  directly  within  the  purview 
of  Section  3  of  the  boxing  act.  It  would  be  unreasonable  to 
assume  that  the  Auditoriun  would  have  to  be  leased  during  every 
night,  weelc  or  month  to  the  same  club  in  order  to  constitute  a 
lease  for  a  term  of  at  least  one  year.   The  act  does  not  state 
that  the  premises  must  be  leased  to  the  pronoter  exclusively 
for  a  term  of  at  least  one  year.  A  fair  inference  from  a 
reading  of  the  statute  ie  that  it  was  Intended  to  exclude  pro-> 
motors  who  might  be  interested  in  only  one -night  stands,  and 
who  then  might  move  away  to  more  fertile  fields.   The  Auditorium 
could  certainly  bo  leased  for  other  exhibitions  than  uoxing  and 
there  oould  still  be  a  loaso  on  the  preraisee  to  a  boxing  pro- 
moter for  a  term  of  one  year.   TJie  act  nov^here  uses  the  word 
■'exclusive",  hence  the  Board  oould  lease  said  premises  for 
periodic  oooasions  covering  a  year's  time  and  be  entirely  witliin 
the  statute.    However,  as  we  have  heretofore  said,  the  renting 
of  the  Auditorium  for  a  single  occasion  for  the  purpose  of  hold- 
ing a  boxing  or  wrestling  exhibition  would  be  countenancing 
a  breach  of  the  law. 


Respeotfiilly, 


CITY  ATTORHEY 


Auditorium  Committee  of 

Board  of  Supervisors. 
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Jan.  13th,  1927. 


SUBJECT:  Should  the  Purehaeer  of  Supplies  Honor 
Requisitions  from  the  Fire  Marshal. 

Dear  Sir: 

This  office  Is  In  receipt  of  yotir  note  of  the  fourth  Instant 
requesting  an  expression  as  to  the   legality  of  requisitions  Tor  supplies 
drawn  upon  you  by  the  Fire  Fiarshal. 

OPINION. 

The  provisions  of  Chapter  V,  Article  IX,  of  the  Charter  of 
the  City  and  Countj  of  Can  Francisco,  outline  the  nature  of  the  position 
held  by  the  Fire  Ilarshal.  It  is  therein  indicated  that  the  Fire 
Marshal  is  an  employee  of  a  corporation  iaiown  as  the  Underwriters'  Fire 
Patrol  of  San  Francisco,  and  that  the  Board  ol  Fire  Commissioners  has 
the  appointment  power  thereof,  but  that  the  municipality  bears  no 
responsibility  for  his  salary. 

Insofar,  as  the  Purchaser  of  Supplies,  andex'  Ceotion  2, 
Chapter  lY,  Article  II  of  the  Charter,  may  legally  only  purchase 
supplies  for  use  in  departments  of  the  City  government,  and  the  Fire 
LLarshal  being  a  person  without  the  pale  of  employment  in  a  municipal 
department,  any  requisitions  made  by  the  latter,  are  not  to  be  honored 
by  the  foraer. 


Very  respectfully, 

CITir  ATTORFEY 

To  Purchaser  of  Supplies. 
(8) 
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Jan.  14ilx,  1927. 


SX7BJ13CT:     iSatabxishaent  of  an  Amas«m«]it  Park. 


Dear  Sirs: 

I  dfli  in  receipt  of  your  letter  in  wMoh  you  aslc  to 
bs  adviaad  wh<e|thdr  a  permit  oa^  be  granted  to  establish  an  amxiee- 
ment  gexA  in  lihe  blook  boimded  by  46th  and  47th  AYenue8»   3Ioat 
Boulevard  and  Waerona  Street* 


OPINION. 


You  do  not  £;ti;Lte  in  your  oooununication  in  what  particular 
zoning  distriot  this  particular  bloelc   ip   situated.     I  understand, 
however,   thai;  a  portion  oi"  the  blocJc  is  zoned  for  coiamerclal  purposes 
and  the   reiaainder  thereoi  is  £.oned  iae  re»idential  purposes.     The 
ordinance  prohlbitct   the  ostAkllMinient  of  an  amusiement  par]c  In  first 
auid  second  rebidential  distriets,   but  permits  the  same  within 
ooiiiaeroial  CLii^tricts. 

You  ai*e  therefore  adTieefi   that  it  lies  within  vour  power 
to  ^rant  a  permit  for  an  amusement  park  to  be  oonduoted  in  that 
portion  of  the  block  mentioned  which  is  K:oned  for  oonraorclal  purposes, 
but  that  the  saaie   eaunoi  be  conduoted  in  any  portion  of  the  block 
which  may  hare  been  zoned  lor  residenticl  purposes. 

Sincerely  yoars, 


ClfY  ATTORHiSY. 


TA  the  volioe  CO'Oaittee  of  the 
^oard  of  :iUi)erYiaor8. 
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Jan.  ISth,  X9S7. 


SUBJECT:   Taxation  on  Cross  Kecoipts  of 

Klghwey  Trgnsportation  Companlce 
in  Lieu  of  Lioens*  Taxes. 


Dear  Sir: 

YoTor  reotiest  for  an  opinion,   datsd  January  6th,  1927, 
oonoemlng  the  question  of  whether  or  not  the  Peninsula  liapld 
Transit  Co.  must  pay  a  license  tax  xor  the  year  1927,   in  view  of 
the  reoent  /unendment  to   'Article  XIII  of  the  Constitution  of  the 
State  of  California,   la  at  hand. 

OPI2fI02f. 

At  the  election  hold  on  Koveabsr  End,   1926,   the  people  of 
the   3tate   of  v-allfornia  ameadecl  the  ;  tat©  Constitution  so   that 
highway  transportation  eompanies,   etc.,   should  pay  a  groee  receipts 
tax  in  lieu  of  all  other  taxes  and  licenses.     ia>ticle  XIII,    ^eotion 
16,   SuMlvision  3  of  the  Constitution  provides  ir  part:      "The  gross 
receipts  herein  mentioned  aJiall  be  oomputt5>fl   for  the  year  ending  the 
i51st  day  of  "eoember  :?rior  to   the  levy  of  such  taxes,  a«cl  the  value 
of  any  property  liantioned  herein  shall  be  fixed  as  of  the  first 
Monday  in  Maroh.     Nothing  herein  contained  shall  affeet  any  tax 
levied  ox   assessed  prior  to  the   adootion  of  this  section."     From  the 
foregoing  it  appears  that  it  was  the   intention  of  the  people  by  the 
adoption  of  the  Constitutional   /jnendment  to  eliminate  license  taxes 
assessed  to  highway  transportation  companies,    etc.     The  gross  receipts 
tax  took  effect  on  .Taniiary  1st,  19E7. 

Prom  a  reading  of  tho  Amendment,   ond  in  view  of  the  foregoing 
(Quotation,   it  appears  that  the  gross  receipts  tax  -.vas  substituted  in 
placs  of  any  llcenre  taxes.     Uenee,   no  license  tax  can  be  levied  against 
the  Penlnstila  Rapid  Transit  Co.   for  the  year  1927,   inasmuch  as  the 
gross  receipts  taxes  are  substituted  therefor. 

hespectfully. 


CITY  ATTORKSY. 
To  the  Tax  Collector. 
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January  14,  1927. 


SUBJECT:  Securities  as  Solvent  Credits. 
Dear  Sir: 


This  office  is  in  receipt  of  a  letter  from  your 
Mr.  H.  L.  Morrow  and  your  Mr.  V,  H.  Thomas,  relating  to 
practically  the  same  subject  matter.   These  letters  are 
in  the  nature  of  a  reivuest  for  an  opinion.   The  letter 
of  Mr.  Thomas  follows: 


"This  office  has  considered  stocks  and 
bonds  as  separate  personal  property  and  in  no 
maimer  a  solvent  credit,  in  fact  this  has  been 
set  forth  as  a  fact  by  your  letter  to  us  of 
March  15,  1926. 

However,  we  now  have  before  us  a  qtuestion 
where  a  person  was,  or  claimed  to  be,  insolvent 
he  having  debts  due  by  him  of  3300,000  in  ex- 
cess of  his  credits.  He  did  hovjever,  have 
pledged  as  a  loan  securities  to  the  amount  of 
$150,000.   re  we  not  correct  in  insisting  that 
debts  can  be  deducted  from  solvent  credits  only 
and  not  from  any  other  class  of  personal  property 
and  that  the  above  person  is  taxable  on  7^  of 
the  market  value  of  the  securities  pledged 
irrespective  of  the  fact  that  he  was  insolvent? 

An  earny  reply  to  tha  attention  of  the  writer 
will  be  appreciated." 


OPISIOH 


Art.   XIII,    sec.  1  of  the  constitution  of  1879  provides; 

"The  legislature  may  provide,   except   in  the 
case   of  credits  seciired  by  mortgage  or   trust  deed, 
for  a  deduction  from  credits  of  debts  due  to  bona 

fide    residents  of  this   state." 
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In  aooordance  with  this  constitutional  provision  the 
state  legislature  enacted  seotlon  3617  of  the  Political  Code, 
which  is  in  part  as  follows: 

"The  term  » credits'  means  those  solvent  debts, 
not  secured  by  mortgage,  (deed  of  trust,  contract 
or  other  obligation,  where  land  situated  within 
this  state  is  pledged  as  security  therefor, )  owing 
to  the  person,  firm,  corporation,  or  association 
assessed." 

This  code  section  clearly  defines  "credits". 

"Shares  of  stock  have  been  held  not  'credits', 
within  the  meaning  of  a  statute  providing  that, 
for  the  purpose  of  taxation,  taxpayers  may  deduct 
their  bona  fide  debts  from  their  moneys  and  credits." 

3  Cooley  on  Taxation,  987. 

"VThere  a  statute  permits  the  deduction  of 
debts  from  'credits,'  shares  of  stock  have  been 
held  not  'credits,' ." 

8  Cooley  on  Taxation,  1160. 

It  is  iuite  clear  that  the  question  of  what  are  solvent 
credits  is  entirely  statutory.   Shares  of  stocks  and  bonds  are 
not  solvent  credits  within  the  meaning  of  section  5617  of  the 
Political  Code,  subdivision  6.   A  debt  due  on  a  promissory  note, 
or  othexrwise^  would  be  a  solvent  credit. 

Section  36E8  of  the  Political  Code  provides  that  in 
assessing  solvent  credits,  not  secured  by  mortgage  or  trust  deed 
on  real  estate,  a  deduction  therefrom  shall  be  made  of  debts 
due  to  bona  fide  residents  of  this  state.    To  say  that  this 
deduction  would  apply  in  the  case  of  stocks  or  bonds  would  be 
idle  in  view  of  the  foregoing  code  section. 

I  am  therefore  of  the  opinion  that  the  securities 
mentioned  in  your  reiuest  are  taxable.   You  are  correct  in 
insisting  that  debts  can  be  deducted  from  solvent  credits  only, 
and  not  from  other  classes  of  personal  property.   Section  3628 
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of  the  political  Co4«  read  in  oonneotlon  with  section  3629, 
part  6,  of  the  Politioal  Code  seems  to  demonstrate  this  point 
l)e70Ba  cuiy  (luestlon  of  a  doubt. 

Respeotfally, 


CITY  ATTORHEY. 


Assessor. 


(3) 
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January  18,   1927. 


SUBJECT:     Clay  Street  Extenaioa 
Into  Lafayatte  Parle. 


Saar  Sirs: 

In  a  raaolutlon  paaaed  by  your  Board,  whloli  was 
forwarded  to  me  by  Mr.  Wla.  F.  Humphrey,  you  hare  aalced  seven 
q,ue8tlon8  oonoeming  a  petition  filed  with  you  wherein  you 
are  requested  to  extend  Olay  Street  in  a  westerly  dlreotlon 
from  the  westerly  line  of  Gough  street  to  a  line  that  wotad 
meet  with  the  easterly  line  of  Laguna  Street  if  the  latter 
street  orossed  throu^  Lafayette  Park.   Your  q.uestions  will 
l>e  answered  in  tlie  order  in  whleh  thay  were  asked. 
OPINION. 
"First.  Was  not  the  axoresaid  traet  of  land  oonrtyed 
to  the  City  and  Ootinty  of  San  Franolsco  by 
the  Aot  of  Congress  of  July  1,  1664,  in 
tirust,  to  be  held  by  the  City  and  County  of 
San  Franoisoo  as  a  publio  square  for  the 
use  of  its  people?" 

Under  the  Van  less  Ordinanoe,  the  area  bounded  by 
Saoramento,  Go-ugh,  Washington  and  Laguna  Streets  was  reserved 
for  park  purposes  and  designated  as  Lafayette  Park.  By  an 
aot  of  Congress  on  July  1,  1864,  all  of  the  lands  ?/ithin  the 
olty  limits  as  defined  in  the  Charter  of  1851  were  granted 
to  the  City  and  Coxxnty  of  San  Franoisoo,  in  trust,  for  the 
persons  then  in  possession,  end  among  the  properties  so 
transferred  was  Lafayette  Park,  as  above  defined.  Clay  Street 
was  not  extended  beyond  its  present  westerly  boundary  at  Gou^ 
Street.   It  was  designated  on  the  map  of  the  olty  and  oounty 
for  park  purposes  and  it  is  held  in  trust  as  a  publio  siuare 
for  the  use  of  the  people  of  San  Franoisoo. 

"Seoond.  Was  not  the  aforesaid  tract  of  land,  as  part 
of  Lafayette  Square,  dedloated  by  the  City 
and  Cotrnty  of  San  Franoisoo  as  a  publio 
siiuare?" 

A  referenoe  to  the  opinion  of  former  City  Attorney 
Percy  7.  Long,  dated  Deoember  22,  1908  shows  that  on  Gotober  16, 
1866  the  Board  of  Supervisors  of  the  City  and  County  of  san 
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Franoisoo  adopted  an  order  ratifying  the  aotions  of  the 
Conmissioners  who  were  formerly  appointed  and  whose  duty 
it  was,  among  other  things,  to  select  and  designate  pubxio 
squares.   The  Conmissioners  on  the  Van  TSeas   Map  desit^nated 
Lafayette  ?ark,  hounded  as  heretofore  described,  and  the  Aot 
of  the  Board  of  Supervisors  ratifying  the  selection  of  the 
Commissioners,  whioh  action  was  approved  by  an  Aot  of  the 
State  legislature  March  11,  1858,  clearly  constituted  a 
dedication  of  the  tract  in  question  for  park  purposes. 

"Third.  Asaumlng  that  the  aforesaid  tract  of  land 
has  been  dedicated  for  park  purposes  and 
held  in  trust  by  the  City  and  County  of 
San  Francisco,  has  the  Board  of  Park  Com- 
missioners any  legal  authority  to  cede, 
transfer  and  surrender  to  the  Board  of 
Supervisors  Jurisdiction  and  control  over 
said  tract  of  land?" 

There  is  no  authority  under  the  Charter,  or  law  of  th« 
State  of  California  that  would  permit  your  Board  to  abandon  Jurlsdioti 
and  control  over  the  tract  of  land  in  cruestlon,  as  it  is  impressed 
with  a  trust  to  be  used  solely  for  park  purposes,  and  under  the 
Charter,  Article  XIV,  Section  1  you  have  over  "all  the  other 
parks  and  squares  in  the  city  and  county  *  *  ♦  *  the  exclusive 
management".   You  are  therefore  advised  that  it  would  be  illegal 
for  you  to  surrender  to  the  Board  of  Supervisors  Jurisdiction  of 
the  tract  of  land  \inder  consideration. 

'fourth.  Did  the  adoption  by  the  Board  of  Park 

Coittriissioners  on  the  10th  day  of  April, 
19E3,  of  a  resolution  purporting  to 
cede  to  the  Board  of  Supervisors  Juris- 
diction and  control  of  that  part  of  La- 
fayette Square  divest  the  Board  of  Park 
Commissioners  of  the  exclusive  manage- 
ment and  control  of  said  tract  of  land?" 

As  has  been  pointed  out,  the  area  in  question  con- 
stituted part  of  Lafayette  Park,  and  the  action  taken  by  your 
Board  on  the  10th  day  of  April  19E3  woxQd  be  a  relinauishment 
on  your  part  of  the  trust  imposed  upon  you  to  hold  this  land 
for  park  ptirposes  for  the  use  of  the  people,  and  you  may  not  divest 
yourselves  of  the  land  or  alter  the  terms  of  the  trust,  and  the 
Act  of  April  10,  19S3  was  illegal  and  the  resolution  in  .question 
did  not  divest  you  with  the  management  and  control  of  this  strip 
of  land. 

"Fifth.  If  the  aforesaid  resolution  divested  the 
Park  Commissi  one  I's  of  Jurisdiction  over 
the  tract  of  land  in  question,  did  the 
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resolution  of  Deoembor  16,  1922,  r©sotn4- 
Ing  the  action  of  April  10,  1923,  revest 
such  Jurlsdiotion  In  the  Board  of  Parle 
Connlssioziers?" 

As  in  answering  the  Fourth  anestion  it  is  pointed 
out  that  it  is  Illegal  to  attempt  to  direst  the  Boaxrd  of  the 
land  in  question  and  the  attempt  to  do  so  transoended  the 
poTvers  granted  you  under  the  Charter,  the  resolution  of 
Deoemher  16,  1923  eonstituted  an  idle  act,  as  jou  did  not 
hare  the  power  in  the  first  instance  to  divest  the  Board 
of  this  land  aiid  therefore  the  action  taken  on  l^eoemher  16, 
19£3  did  not  again  place  you  in  possession  of  the  land,  as 
you  have  never  lost  possession  of  it. 

•♦Sixth.  Does  not  Sec.  1  of  A.rtlole  14  of  the  char- 
ter of  the  City  and  County  of  San  Francisco 
prohibit  the  Board  of  Park  Commissloz^rs 
froa  ceding  to  any  other  board  or  depart- 
ment of  the  City  and  County  for  any  public 
purpose  such  as  streets  or  hitjhways,  any 
tract  of  land  that  has  been  dedicated  as  a 
public  park?" 

There  is  nothing  in  Section  1  of  Article  XIV  of  the 
Chapter  that  prohibits  you  from  ceding  to  any  othor  Board  or 
Department  of  the  city  land  dedicated  for  park  purposes,  but 
the  decisions  by  the  Supreme  Oourt  of  this  state  does  inhibit 
you  diverting  park  properties  from  the  ptirpoaes  for  which  they 
were  dedicated. 

VHiat  is  to  be  said  hereafter  is  to  be  taken  as  an 
answer  for  your  sixth  question  as  well  as  the  seventh. 

"Seventh. Has  the  Board  of  Park  Consnissionsrs  or  the 
Board  of  Supervisors  of  the  City  and  Coun- 
ty of  San  Francisco  any  legal  authority 
to  devote  for  any  other  public  purpose  a 
tract  of  land  that  has  been  conveyed  to 
tho  City  and  County  in  trust  for  park  pur- 
poses." 

It  has  been  held  that  park  property  may  not  be  used 
as  streets,  but  if  in  your  Judgment  a  better  enjoyment  of  parks 
under  your  Jurisdiction  would  be  had  by  the  people  if  electric 
lines  were  run  over  a  portion  of  them  so  that  the  people  would 
have  better  access  to  then,  it  is  my  view  that  you  would  be 
permitted  to  allow  a  street  railway  to  be  so  operated  in  a 
portion  of  any  park,  so  that  it  would  not  interfere  with  an 
enjoyment  of  the  park. 
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Ihla  off io*  l8  Mi^a^sed  In  r  oa»e  bow  pendla*?  before 
our  Suprea*  Court  in  vrtilah  we  MTe  ts.ton  '<»n»  foi-e^otn^  position. 
!Eht  oaM  oenoems  the  use  of  Dubooe  pgrlc  tor  the  Sunset  Tunnel. 
We  are  not  without  authority  to  sustain  oca-  position. 

It  is  f ouncL  thei.t  In  tlM  Boston  Comraon,   the  Inilldlng 
of  B.  subway  and.  ereetion  of  a  station  oonsiatinf;  of  a  4-story 
building  dlA  not  divert  tha  jfKajfQ&Q  foi*  whioli  %aa  Boston  Goiamon 
waa  created* 

Pvlxkoe  T,  arooker»   106  Jfass.   347. 

In  Lo3  Angeles  fc>.  ijole  line  from  an  electric  railway 
was  penaitted  to  bo  oreetod  on  t.ie   theory  thst  it  made  the  perk 
aeeeasible  and  did  not  interfere  with  the  use  for  vftiieh  it  was 
dedionted. 

L.A,   T.   It, A,   PAO.   Go.   51  Oal.   App.   100. 

In  Hartcr  t.   ran  Joee,    141  Cal.   657  It  irtiB  held 
it  was  proper  to  erect  e  hotel  la  a  park. 

Theereetion  of  a  library  within  a  park  was  held  by 
our  Suprtni  Court  to  be  a  proper  use  of  the  park, 

Spires  T.  City  of  Loe  jlngeles,    150  Cal.   64, 

asA  here  in  our  own  eity  the  street  railwsy  line  operates  over 
a  portion  of  doldan  Oate  Park  and  the  propriety  of  so  operating 
the  railway  we.s  a  subjoot  of  Inquiry  by  the   r^prerae  Court  in  the 
ease  of 

People  T.  Pork  A  Orr.   Co.   76  Cal.   163. 

From  the  foregoinf^  it  will  be  seen  that  parks  in  a 
sense  may  be  used  for  other  public  purpoaes,   when  those  purposes 
tend  to  iuproye  the  enjo^ent  of  the  parks  by  the  people. 

Since  receipt  of  your  (iuerles  it  has  been  suggested 
by  persons  interested  in  the  land  that  would  face  Clay  street, 
if  extended  as  recited  in  the   petition  addressed  to  you,    that 
it  would  be   B  fair  aud   Just  thing  if  jou  would  oonstruot  a  drive- 
way that  would  traverse  the  front  of  these  lots,    tl;ereby  giving 
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ijhoever  may  hereafter  lire  on  them  sm  ecsy  citrjis  of  ingress 
and  egress.   However,  this  is  strictly  a  matter  of  policy 
for  you  to  determine  and  wholly  apart  frou  my  duties  to  adviaa 
you  as  to  the  polioj  you  should  adopt. 

It  hae  been  pointed  out  that  there  is  no  entranoe 
to  the  park  on  (Jough  Street  between  Saoraaento  and  ./ashington 
Streets  similar  to  that  on  Lagona  Street.  If  in  your  judgment 
the  building  of  suoh  a  road  would  tend  to  Improve  the  enjoy- 
aent  of  the  park,  there  is  nothin^^  in  the  law  that  v/ould 
Inhibit  you  ordering  a  xoc(L   3ons1;iu.cted  alonj  iiie  property 
lines  of  the  persons  owning  property  within  the  park,  and 
these  people  would  have  the  aaae  right  to  use  sioh  road  or 
driveway  as  any  peraon  eoLiiii^  into  tho  ^jir'x.. 

Eespeotfully, 


OITY  ATTOllitEY. 
Board  of  ?arlc  Commissioners. 
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January  E4th,  1987. 


SUBJECT:  Disposition  of  Garbago  and 
Use  of  Incinerator* 


Dear  Sirs: 


I  am  In  receipt  of  the  following  letter  from  the  Clerk 
of  the  Board  of  SuperTlsors: 

"At  a  ^olnt  meeting  of  the  Finance  and  Health 
Committees  held  January  6th,  Supervisor  I'.cSheehy 
made  the  follov/lng  motion: 

'Resolved,  That  under  the  provisions  of  Ordinance 
Ko.  5503  (New  Series)  the  City  Garbage  Removal 
Company,  Inc»  be  and  is  hereby  designated  by  the 
Board  of  Supervisors  to  talce  charge  of  and  operate 
the  San  Francisco  Incinerator  located  in  the  block 
bounded  by  Alameda*  Fifteenth,  Rhode  Island  and 
De  Haro  ^-treets,  and  pay  into  the  city  treasury  a 
monthly  rental  of  $4166,67,  aggregating  Fifty  Thousand 
($50,000,00)  Dollars  per  annxua.  The  Board  of  Super- 
visors reserves  the  right  to  repeal  this  resolution. 
It  being  understood  between  the  parties  hereto  that 
the  City  and  County  of  San  Francisco  shall  not  be  held 
responsible  for  any  damages  arising  out  of  the  opera- 
tion of  the  said  3an  Francisco  Incinerator  by  the  said 
City  Garbage  Removal  Company,  Inc' 

The  joint  committee  requests  that  you  advise  as  to 
the  legality  of  this  procedure  and  if  so  to  draw  up 
proper  form  of  contract  to  be  entered  into.  If  this  is 
not  the  proper  procedure,  should  competitive  bids  be 
called  for,  for  the  operation  of  the  incinerator,  and 
contract  awarded  to  the  highest  bidder." 

OPIMIOH, 

Seo,  5  of  the  ordinance  referred  to  In  the  above 
letter,  provides  "that  all  refuse  collected  by  the  niafusje 
collector,  shall  be  incinerated  at  the  San  Francisco  incinerator 
located,  etc,  or  at  such  other  incinerator  as  may  hereafter  be 
designated  by  the  Board  of  Supervisors,"  This  section  also  pro- 
vides, "Said  incinerator  shall  be  placed  under  the  control  of  some 
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person,  firm  or  corporation  designated  "by   the  Board  of  Supervisors, 
and  said  person,  i'lra  or  corpora ti or;  shall  incinerate  in  said 
incinerator  all  refxise  required  to  lie  incinerated  as  herein  provided," 

There  is  no  q.uestion  as  to  the  validity  of  these  provisions 
of  the  ordinance.  It  is  a  well  settled  rule  of  law,  that  in  the 
disposition  of  its  garbage  the  city  may  reserve  to  itself  the  exclusive 
right  to  dispose  of  it,  or  may  grant  the  exclusive  right  to  a  con- 
traetor*  Judge  ])illon  in  his  work  on  municipal  corporation,  has  said: 

"It  is  within  the  power  of  the  city  not  only  to  impose 
reasonaT)le  restrictions  and  regulations  upon  the  mannor  of 
removing  garbage,  but  also  if  it  sees  fit  to  assume  the 
exclusive  control  of  the  subject,  and  to  provide  that  garbage 
and  reftis©  matter  shall  only  be  removed  by  the  officers  of 
the  city,  or  by  a  contractor  hired  by  the  city,  or  by  some 
single  indlviclual  to  whom  an  exclusive  license  is  granted  for 
the  purpose." 

DILLOiG,  Municipal  Corporations  -  5th  £d» 

Vol.  II,  p.  1206. 

In  passing  on  an  ordinance  of  the  Board  of  Supervisors  of 
this  city,  which,  involved  the   validity  of  a  provision  giving  the 
exoltxsive  right  to   dispose  of  the  city's  garbage,   to  an  individual,   the 
Supreme  Cotirt  of  the  United  states  said: 

"In  detextalnlng  tiie   validity  of  the  ordinances  in 
q.uestion,    it  may  be  taken  as  firmly  established  in  the 
jurisprudence  of  this  couj*t,   the  states  possess  for  they 
have  never  surrendered,   the  power,    -  and  therefore 
municipal  bodies  under  legislative  sanction  may  exercise 
the  power,   to  prescribe  such  regulations  as  may  be 
reasonable,  necessary  and  appropriate  for   the  protection 
of  the  public  health  and  comfort." 

C/OilFORUlA  RS3UCTI0II  CO.    v.    SANITARY 

HEOTCTION  WORKS, 

199  U.S.  206  -  50  Lav  IDd.  204. 

Similar  ordinances  have  been  upheld  by  the  Supreme  Court 
of  this  State  -  See 

In  re  ZHI2HUZZA,  147  Cal.  328. 


O^l 


.^W>'-.A^>>.      w^jJJUj  u 


*?»' 


•XOj 


.M 


-lolCifa. 


z. 


It  wovild  appear  from  the  resolution  contained  in  the 
atove  q^uoted  letter,  that  the  privilege  to  be  granted  under  the 
resolution  is  to  continiie  only  during  the  pleasure  of  the  Board 
of  Supervisors*  There  can  be  no  objection  to  such  a  coxirse;  the 
privilege  may  be  granted  for  a  definite  period,  or  to  be  revoked 
at  the  pleasure  of  the  Board. 

See  MeBEAH  v.  CI!PY  OF  FRESHO, 

112  Cal,  169. 

In  this  case  the  Supreme  Co\irt  of  this  State  held: 

"Although  the  courts  look  with  disfavor  upon 
contracts  by  municipalities  involving  the  payment  of 
moneys  v/hich  extend  over  a  lon^  period  of  time,  as 
tending  to  create  a  monopoly,  and  to  involve  an 
undue  restraint  of  the  legislative  pov/er  of  the 
successors  of  the  municipal  board,  and  they  will  not 
be  upheld  without  a  clear  showing  of  a  reasonable 
necessity  for  their  execution;  yet,  where  it  appears 
that,  at  the  time  such  a  contract  was  entered  into, 
it  was  fair  and  reasonable,  and  prompted  by  the 
necessities  of  the  case,  or  was  then  advantageoiis  to 
the  mtinicipality,  it  will  be  upheld,  and  not  construed 
as  an  unreasonable  restraint  upon  the  powers  of 
succeeding  boards,  in  the  absence  of  express  limitation 
as  to  the  period  of  time  for  which  a  contract  may  be 
made • " 

Therefore,  If  the  permit  to  dispose  of  garbage  was  to 
exist  for  any  definite  period  of  time,  the  necessity  of  entering  into 
the  contract  for  such  a  period  might  be  in<iuired  into.  A  permit 
which  will  be  revocable  at  the  pleasure  of  the  Board  of  Supervisors, 
will  naturally  not  be  subject  to  this  objection,  and  it  lies  v/ithin 
the  power  of  the  Board  to  enter  into  such  a  contract.  Understand, 
however,  that  the  Board  has  an  eq,xial  right  to  enter  into  a  contract 
for  a  definite  period,  provided  it  be  fair  and  reasonable  to  the 
city,  and  prompted  by  the  necessities  of  the  case. 

The  guestion  as  to  whether  or  not  the  Board  can  enter 
into  a  contract  for  the  disposition  of  garbage  with  anyone  it  sees 
fit,  or  must  offer  the  privilege  to  the  highest  bidder,  presents  a 
more  serious  question.  If  the  right  to  dispose  of  the  garbage  of 
the  city  is  a  franchise,  this  ri^t  must  be  given  to  the  one  who  will 
bid  the  highest  for  it,  upon  such  terms  and  conditions  as  the  Board 
may  cpeolfy.   If  it  is  not  a  franchise,  the  Board  may  enter  into  a 
contract  with  anyone  they  may  see  fit.  In  the  instant  case  I  under- 
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stand  that  it  is  the  intention  of  yo\ir  Committee  to  recoiamend  the 
offering  of  the  privilege  of  using  the  incinerator  to  the  highest 
bidder,  {should  any  change  he  made  in  the  existing  conditions 
under  whioh  it  is  operated),  so  it  is  unnecessary  at  this  time  to 
determine  whether  the  pririlege  is  a  franchise  or  not. 

You  are  therefore  advised  that  it  is  within  the  powers 
of  the  Board  of  Supervisors  to  enter  into  a  contract  for  the 
disposition  of  the  garbage  of  the  city  at  the  present  incinerator 
to  the  person,  firm  or  corporation  offering  the  most  advantageous 
terms  for  the  privilege, 

I  have  made  no  investigation  as  to  the  riglit  of  the 
persons  at  present  operating  the  incinerator  to  continue  in  the 
operation  thereof,  and  have  assumed  the  fact  that  the  present 
occupants  enjoy  their  privilege  at  the  pleasure  of  the  Board,  and 
may  be  compelled  to  vacate  upon  reasonable  notice. 

Your  attention  is  however  directed  to  the  litigation  at 
present  pending  against  the  City  to  prevent  the  operation  of  the 
incinerator  in  its  present  condition,  and  that  any  person  who  under- 
takes to  operaOe  t>ie  same  may  be  restrained  from  so  doing  should  the 
litigation  be  decided  in  favor  of  the  plaintiff. 


Sincerely  youre. 


CITY  ATTORHSY. 


To  the  Joint Committee  on 

Finance  and  Health  - 
Board  of  Supervisors. 

(1) 
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January  22,  1927. 


SUBJECT:   IH  RE  Trans bay  Bridge 


Dear  Sirs: 


I  am  in  reoeipt  of  the  following  letter  throii^ 
yoxir  Board*  of  Supervisor  Alfred  Ronoovieri: 

"At  the  bridge  hearings  recently  held,  some  of 
the  proponents  made  statements,  the  legality  of  whioh  I 
would  respeotfully  as}c  you  to  verify.  The  statements 
made  ere  substantially  aa  follows: 

1.  All  bridge  oorporations  aslcing  for  a  franchise  to  build 
a  bridge  across  the  bay,  offer  to  turn  the  bridge  over  to 
the  City  and  County  of  San  Franoisoo,  in  good  repair,  and 
free  of  all  costs,  60  years  after  the  date  of  the  granting 
of  the  franchise.   Can  this  be  done  legally? 

2.  The  law  provides  that  the  City  and  County  of  San  Fran- 
oisoo  miay  purchase  the  bridge  at  any  time  during  the  50 
years  of  the  life  of  the  franchise  by  paying  for  it  a  sum 
to  be  agreed  upon  by  three  experts  to  be  appointed  by  the 
bridge  corporation;  three  experts  to  be  appointed  by  the 
Oity;  and  one  expert  to  be  a:)pointed  by  the  Superior 
Court  or  the  'lupreme  Court.  Further,  should  the  corpora- 
tion refuse  to  accept  the  sum  fixed  by  these  seven  experts, 
the  law  provides  taat  the  corporation  shall  thereupon  cease 
to  collect  tolls.   Is  It  a  legal  fact  that  the  City  and 
County  of  San  Francisco  may  take  over  the  bridge  at  any 
tlBM  by  paying  for  it  the  amount  fixed  by  the  sevsa 
•xperts,  and  that  if  the  corporation  refuses  to  accept 
this  aiaotmt  it  shall  be  deprived  of  the  right  to  oolleot 
any  further  tolls'?  Is  this  statenent  legally  correct? 

8.  The  Corporation  shall  pay  taxes  to  the  City  and  County 
of  San  Francisco,  and  not  to  the  state,  or  to  any  other 
City  or  County,  These  taxes  will  probably  exceed  one  million 
dollars  per  annua,  based  on  an  assessed  value  of  approxi- 
mately Z5   or  40  million  dollars.  Is  this  legally  correct? 

4.  The  bridge  corporation  will  be  allo\ied  to  oolleot  tolls 
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Buffioient  to  amortise  the  cost  of  the  bridge  in  e^-iual 
Installments  running  over  the  50  year  period,  and  to  pay 
oosts  of  upkeep  and  maintenanoe.   In  addition,  the  cor- 
poration will  be  permitted  to  oolleot  tolls  up  to  8  per 
oent  to  pay  interest  charges  to  its  stockholders  and 
bondholders.   If  the  tolls  agreed  upon  should  earn 
more  than  8  per  oent,  and  not  exceeding  15  per  cent,  the 
corporation  may  return  the  difference  between  the  8  and 
15  per  oent  as  profits.   If  the  tolls  should  earn  a 
greater  amotint  than  15  per  oent,  then  this  excess  must 
be  reflected  in  a  reduction  of  the  toll  rates.  Is  this 
legally  oorreott 

5.   The  legal  discount  is  fixed  by  law,  or  the  Railroad 
Commission  for  financing  such  a  project  as  the  building 
of  a  bridge.   Is  any  corporation  permitted  to  charge 
more  than  this  legal  discount  for  the  ptirpose  of  financing 
the  project?  If  this  statement  is  correct,  what  is  the 
usual  discount  allowed  by  law? 


An  early  reply  will  be  appreciated  by 


OPINION. 

I  will  endeavor  to  answer  your  questions  in  the 
order  asked. 

.question  1.  Under  Section  E845  of  the  Political  Code,  it  lies 
within  the  power  of  the  Board  of  Supervisors  to  fix  the  term 
for  the  operation  of  any  toll-bridge,  which  term  shall  in  no 
case  exceed  50  years.   Section  2619  of  the  Politi  al  Code  pro- 
vides that  when  the  franchise  for  any  toll-bridge  has  expired 
by  limitation  or  non-user,  such  bridge  becomes  a  free  public 
highway.   Therefore,  after  the  expiration  of  50  years  the 
bridge  will  really  revert  to  the  public  and  shall  become  a 
public  highway.   It  lies  within  the  power  of  the  Board  of 
Supervisors  to  make  as  a  condition  of  the  granting  of  the 
franchise  such  provisions  as  they  deem  proper  for  keeping  the 
bridge  in  proper  repair,  and  if  these  provisions  were  not 
kept  by  the  holder  of  the  franchise,  the  franchise  might  be 
terminated  by  proper  proceedings.   Therefore,  you  are  advised 
that  at  the  expiration  of  the  term  of  the  franchise,  the  bridge 
will  become  a  public  highway  and  that  the  holder  of  the  franchise 
can  be  compelled  to  keep  it  in  repair  as  long  as  it  is  operated 
as  a  toll -bridge. 
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question  2.   Sections  E80C,  2801  and  £831  of  the  Political 
Code  provide  lor  the  ttJtiiif;  over  of  a  toli-t)ric.fe,o  by  Lhe 
county.   In  tlxia  iuestiou  ;vou  correctly  set  forth  the  pro- 
cedure by  which  the  val\ie  of   the  hrid£;c  is  dcteiiained. 

section  2800  of  the  Pollttciil  Code  provides: 

"If,  v/ithln  three  months  after  filing  the 
report,  the  appraised  value  thereof  (the  bridge) 
is  tendered  on  behalf  of  tlie  county  to  the  owner 
of  the  road  or  his  authorized  managing  agent, 
in  gold  coin,  the  right  of  the  owner  to  take 
tolls  is  terminated  and  the  road  oeooues  the 
property  of  the  county.'' 

Section  2881  provides  as  follows: 

"Within  the  same  time,  in  lilca  manner,  and 
to  the  same  effect  as  toll -roads  are  ptirohased 
under  the  provisions  of  sections  2802  and  2803, 
the  county  or  counties,  jointly  acting*  in  \vhich 
the  bridge  is  situated  r:ay  purchase  the  toll- 
bridge  . " 

Section  2801  provides  that,  whether  the  owner  of 
the  bridge  or  road  conveys  the  same  to  the  county  or  not, 
the  report  of  the  appraisers  and  the  tender  of  the  amount 
due  shall  operate  as  a  conveyance  to  the  county  of  the  road 
or  bridge  and  all  its  incidents  and  appurtenances. 


Therefore,  you  are  advised  that  upon  the  procedure 
for  the  acquisition  of  the  bridge  being  carried  out,  not 
only  does  the  right  to  collect  tolls  cease,  but  that  the 
tendering  of  the  amount  fixed  by  the  appraisers  operates  as 
a  conveyance  of  the  bridge. 

question  3.  section  3643  of  the  Political  Code  provides 
that  toll -bridges  connecting  more  thaui  one  county  mast  b« 
assessed  in  eg[aal  proportions  in  the  counties  oonneoted 
by  suoh  bridge.   Section  2851  of  the  same  code  provides 
that  the  license  tax  to  be  oharged  for  the  operation  of 
the  bridge  shall  be  divided  in  the  seme  proportion.   Any 
tax  levied  on  the  franchise  Itself  is  payable  to  the  state - 
section  3664d  Political  Code. 
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^«stion  4.   Seotlons  2846,  2847  and  2848  of  the  Politloal 
Cod«  proYlA«  for  the  flzizig  of  the  lioense  tax  payable  to 
the  eounties,  as  well  ae  for  the  fixing  of  the  toll  oharges. 
TXndoubteaiy  the  tolls  fixed  by  the  Board  of  Superrisors  shotUd 
talce  into  oonsideration  the  aotual  value  of  the  bridge,  the 
cost  of  repairs,  maintenauoe,  operation  and  upkeep  and  the 
amount  neeessary  to  amortize  the  oost  of  the  bridge  within  the 
period  for  whioh  the  franohise  is  to  exist  and  leave  an  amount 
suffioient  to  pay  a  fair  rate  of  income  upon  the  investment. 
I  can  find  nothing  in  the  law  that  fixes  the  amount  of  Inooae 
to  be  allowed  on  the  Investment.   seotion  2846  of  the  politloal 
Code  provides  that  the  lieense  tax  and  rate  of  tolls  fixed  by 
the  Board  of  Supervisors  must  not  be  increased  or  diminished 
during  the  term  of  20  years,  unless  it  is  shown  to  the  satisfaotion 
of  the  Board  that  the  reeeipts  from  tolls  in  any  one  year  is 
disproportionate  to  the  oost  of  the  oonstruotion  or  oash  value 
of  the  bridge  together  with  the  oost  of  maintenanoe,  eto.  From 
the  reading  of  this  seetlon  I  am  of  the  opinion  that  the  Board 
would  have  the  right  at  any  time  to  ehange  the  tolls,  so  that 
aside  from  the  oost  of  maintenanoe  and  the  oost  of  a  sinking 
fond  to  amortize  the  investment,  a  fair  rate  of  inooae  upon  the 
investeent  ootild  be  provided  for. 

^estion  5.   I  oan  find  nothing  in  the  Public  Utilities  Aot 
in  the  State  of  California  giving  the  Railroad  Commission 
power  to  fix  a  disoount  on  the  oost  of  finanolng  a  bridge.  I 
believe,  however,  that  if  the  corporation  to  whom  the  franohise 
is  granted  should  attempt  to  Issue  stock  for  the  purpose  of 
finanolng  the  oonstruotion  of  tixc  bridge  that  the  Commissioner 
of  Corporations  of  the  State  of  California  might  attaoh  as  a 
condition  to  the  oertlfioate  authorizing  the  issuance  of  stock 
what  amount  of  the  proceeds  of  the  sale  of  stook  ooald  be  used 
for  promotion  purposes. 

Sincerely, 


CITY  ATTORHEY. 


Supervisor  Alfred  Ronoovieri, 
Board  of  Superrisors. 
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SUBiTLC;:    'dadjilstratlon     of  UHtii 


Bear  r.lr: 


Your  let"Ber  of  J)aiiaBry  i.7,  li^ti?,   '.a  follows, 
la  tit  IViTA: 

"Your  ontnloa  la  vi><cMaUnk  au  Uw  follow- 
ing: 

'Mu3t  an  A^»4gaiiov  4i«o«yi  u  i»vu6eaont 
of  taxable  yropwrty  aoknowlodgoA  boforo 
a  Votcry  ?u3d  olther  nailed  In,   or  prooaxited 
1}/  said  lotary,    or  maat  irtujid  oaVu  be  ad- 
ninlcter^d  bj  tno   \aMsa»r  v^r  his  Oepaty 
9«i'Soaally? ' 

Our  foriaar   'lsoosso*,  Mj.,  S-lnty,  was  Tory 
dnyhatie  on  thle  T»olnt  axuL,   alth  tlie  oxooftlon 
of  whore  a  t»x?tty«r  wa*  xu»t  a  reaiilent  of  the 
oourity,    or  was  without   a&4j&  oouuty,    iiintiBteU. 
that  ix9  or  tiho  a]^p«&r  tNiforo  a  a.«|^t^,  oit^^ior 
la  perMG!!  or  throng  a  roproaaatatlTO,   th« 
porson  presoatl]]^  snld  etaioiaoiit   LsJclo^i  th« 
oath. 

Ae  a  ]lot%yy*a  ostly  4aty  la  to  ttOjcaewlod^ 
a  aljpa&ture  -^jad.  as  the   alga*»r  &X  u-:ld  o&th  la 
mat  qjaubatlorMii  ^artalniu.^   to  iila  ta:i.able  proporty, 
Ita  oharaoter,   oondltlou,   ol&wa  or  .^Uiautlty,   nnd, 
wtaeraas  tha  /v«a«ssor  or  hia  doputy  haa  bafora  hlM 
••rtaln  aohaduloa  of  Tal\i«»a  rnxoh  at*  aatoiaobilaa, 
•toaka,   bonda  eto.,   tha  allowiii^  of  a.  tax;payer  to 
aipfaar  l)afore  a  notary  oauaaa  teth  axtra  work 
aad  auao^aooa  to  tne  Asaaaaor  ajad  Uia  lapropar 
«aa«sslac  of  ^araonal  pro  party*     Xiiasa  wart 
•ant  of  tha  roaaoaa  mx  •  aiaty  had  la  alad  whaa 
ha  rcLlad  that  tha  anoloaed  ellppix^  should  ba 
prlntod  below   the   apaoa  awad  foi'  Iha   sl^ntture 
of  the  taxpayer* 

The  ioaotlon  praaanta  itaalf  thus:  Have  I 
aa  aa  Assessor,  tha  legal  ri^t  bo  oontlnua  to 
rerfuaa  to  aoaapt  aa  oath  before  &  aotary  publio, 
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A«»«B90V  nuit  eaonttt  fipon  •Mh  ptriOB  a  «%at«ii»zit  mnfler  oatth 
■HlIlM  fMPth  si^ivif loaliy  eJUL  tbn  v*bX  mA  ^mtmmH  pr^iwrty 
ointA  %  aoili  p«riMn,  ar  in  hlo  p«8«»«iiiim»  or  waUr  hXn  oontroX, 

t#  iirM#X*  xzn,  mw^lwi  $  •i  Mi»  OMB«ti«ttfti«i  of  Iftff, 

as  f  oXlMmt 

iiivATjf  9o«Lrli  «v«Ky  |wiai#»  av  9l«vic  ^  (Jiy 
•ourlt  ^T^ry  ju«iH««>  ftM  •'t^vx  s«tfunr  p»bii», 

\*9%im»»9  Xa  say  Aotita  ear  fr«««ftAiiii(,  9r  to 
d««ld«  u9«m  •▼ldt2)«ttt  iK^  power  to  (bdntnlster 
oaths  or  •iXirmatioiui.'' 

w«Qtio&  3&&t^  of  tM  PoIitJLoal  Codo  Aoos  nofc  Ofo^itittolly 
state  ^uiftt  tlao  AS409MV  or  eagr  ftf  ^Is  4tf»ti«»  aast  •dalAlotor  ttit 
Ofttlu    HoatOt  til  or*  la  iu»  roasoa  for  aesoKla^  that  tho  oat&  mot 
bo  ao&o  teforo  any  of  tbeao  offlolals.     H8zu»o,  yo«L»  ao  Asaoaoov, 
taaTt  a»t  tbo  las<^  rigofe  to  oontlimo  to  »tuoo  to  aooo^t  «»  o»th 
mn4o  boforo  a  aotary  jatlio. 

I2x  tbo  abaouAo  of  a  opooiflo  4oajU^v.u&i<.m  lu  '^  oodo 
•ootloa  to  tiMi  «£fo#t  that  Mum  laaoaaor  ov  iai.i  adF«2>tiotf  ^loaao 
oan  tako  aa  Mth  on  a  sworn  otatoiioat.  It  is  ay  e^lnioa  that  an 
oi  th  Majr  to  naAt  Iwforo  any  of  tlio  offloera  prorldod  for  by  law, 

Aa  to  tho  o^jeotloa,  «(iatiJ»od  iA  ^^gosr  lottar  tltat  tl»o 
taxpayor    oanaot  bo  s.^atiooo4  r»jftT4t»a  ^»  9ff|9#f|y  «n3Uiaa  Hm 
ajtflAanrlt  la  aado  beforo  a  &ovatj  aa^asov  your  at  tout  ion  la 
diraoto4  to  tho  jrovlaloaa  of  aobdivlaiOA  8  of  aootloa  9iSM  of  tiM 
;>oiitloal  Ood^v  nxxonii  gifoa  to  tuo  xmrnmaxnt  tbn  vl^t  t#  ■ttbinw 
aaO.  oxauiao  any  i^oroaa  la  rolatloa  to  any  Btatoooat  furalabM  to 
oaid.  Aaiiosaor.  i  oan  a^^reoU^to  tba  fast  tbat  tola  nay  oauao  extva 
walk  to  your  a£floe,  m  aoo  as  way  to  avoid  it. 

ioaj^ootfuJLly, 


A8i;sa80r.  cnr.'  ;:??':?ir^Y 


Jan.    3l8t,  1927, 


SUBJ3CT:     Trans-Bay  Bridge  -  Powers  of 
Board  of  Supervisors, 


Dear  Sire: 


You  hare  tranamitted  to  me  a  partial  record  of  the 
piDoeedings  of  the  meeting  of  your  Board.,  held  on  the  afternoon 
of  Monday,   Janiiary  E4th,   during  which  proceedings  various  members 
asked  to  be  advised  on  various  subjects  relative  to  the  above 
matter, 

C.uestion  1,     By  Supervisor  Havenner   (Reporter's  Tran8.p,8), 
The  question  whether,   "Under  the  law  governing  these  bridge  proceed- 
ings,  a  committee  or  the  entire  board,  wotild  have  a  legal  right  to 
express  a  preference  for  a  site,   or  for  terminals  for  a  site  without 
having  had  any  discussion  in  the  Committee  itself,   or  the   Board 
Itself,   of  the  merits  of  that  site," 

Question  2,     By  Supervisor  Havenner  (Reporter's  Trans,p,12). 
"If  the  Board  of  Supervisors  selects  or  designates  a  site  for  a 
bridge,  has  any  person  or  corporation  who  has  made  an  application 
to  construct  a  bridge   from  the  site  recommended  any  preferential 
right  to   construct  the  bridge." 

Question  3,     By  Supervisor  Gallagher   (Reporter's  Trans.p,12), 
"Can  the  sub-committee  on  bridges  of  the  Board  of  Supervisors 
recommend  a  site  to  the  Board,   and  can  the  Board  of  Supervisors 
legally  decide  upon  that  site,  without  voting  upon  it,   as  per  an 
application  submitted  upon  almost  the  exact  site  and  pending  in  the 
Board," 

t^uestion  4,     By  Supervisor  Stanton  (Reporter's  Trans,  p,   19). 
"Will  the  consideration  of  the  report  of  the  Bridge  Committee  by  the 
Board  of  Supervisors  be  liable   to  declare  the  whole  bridge  proposition 
invalid." 

tcuestion  5,     By  Supervisor  G-allagher   (Reporter's  Trans,  p,E8), 
"If  the   Construction  Company  of  North  iuaerica,   controls     by  option  to 
purchase  the  key  properties  to  the  bridge    (meaning  Rincon  Hill),  how 
can  you  exclude  their  petition  now  before  the  Board,   and  how  can  those 
lands  be  reclaimed  in  case  we  desire  to  give  some   other  competitor  the 
right  to  build  the  bridge,   or  build  the  bridge  ourselves." 

Q,uestion  6,      Submitted  in  writing  by  Supervisor  Shannon: 
"Would  the   selection  of  the  Rincon  Hill  and  7th  and  Bay  Street  site. 
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and  a  dooision  to  award  a  franchise  to  a  private  bidder,  give  a 
monopoly  to  any  certain  individual  or  company." 

Before  proceeding  to  answer  the  oLuestione  asked, 
permit  me  to  most  respeotfiilly  direct  your  attention  to  the  great 
difficulty  in  answering  q^uestions  on  so  important  a  euhject,  that 
have  been  hurriedly  framed  and  which  possibly  toVextent  do  not 
contain  the  real  q^uestion  intended  to  be  asked,  and  that  I  believe 
that  the  results  would  be  far  more  satisfactory  to  yo\ir  Board,  and 
would  relieve  this  office  of  considerable  work,  if  all  q.uestions 
were  submitted  in  writing  as  req^uired  by  the  charter. 

OPINiaEr. 

Cue et ion  1.  The  report  of  a  oonmittee  of  your  Board  is  in  no 
way  binding  upon  the  3oard  -  It  may  bo  accepted  or  rejected.  Chould 
a  committee  moke  a  report  v/ithout  any  discussion  of  the  merits  of  the 
matters  contained  in  its  report,  this  fact  of  itself  is  no  ground  for 
refusing  to  consider  it.  If  the  Board  believes  that  the  mr.tter  was 
not  sufficiently  considered,  it  nay  be  referred  back  to  the  committee 
or  rejected.  Lack  of  discussion  or  lack  of  consideration  would  go  to 
the  weight  or  value,  and  not  to  the  legality  of  the  report.  Your 
Board  has  full  power  to  deal  with  the  report  as  you  see  fit.   It  is  a 
parliamentary,  rather  than  a  legal  matter.  I  direct  your  attention, 
however,  that  sections  2870  and  E871  of  the  Political  Code  provides 
for  all  hearings  by  the  board  and  not  by  a  committee  thereof,  and 
that  irtille  the  matter  Involving  the  granting  of  a  bridge  franchise 
might  be  referred  to  a  committee  for  recommendation,  the  committee 
should  be  guided  by  the  :natter3  which  have  been  presented  in  open 
board,  and  should  not  hear  any  new  or  additional  evidence. 

Question  2.  Before  any  franchise  is  granted,  necessarily  the 
site  must  be  selected.  Sec.  4  of  the  Act  of  18G1  provides,  "l^at 
whenever  the  Supervisors  of  any  county  or  counties  desire  to  erect 
a  bridge  on  any  public  hlglxv/ay,  or  to  grant  the  privilege  so  to  do 
to  aiiy  individual  or  corporation,  across  a  navigable  stream,  said 
board  or  boards  shall  notify  the  State  Engineer  of  cuoh  purpose,  end 
of  the  precipe  point  where  eald  bridge  is  proposed  to  be  located.''^ 
After  this  in  done,  the  dtate  iln^ineer,  after  the  required  notice, 
fixes  the  length  of  the  spans,  etc.  Youare  therefore  advised  that 
your  Board  should,  before  adopt ine;  any  particular  plan  for  the  bridge, 
select  the  site.  When  tlie  site  has  been  selected,  the  owner  of  the 
particular  site  on  the  left  bt^nk  of  the  stream  descending  is  entitled 
over  all  others  to  a  preference  in  procuring  the  authority  to  construct 
the  bridge,  and  if  he  does  not  exorcise  it,  the  owner  of  tho  site  on 
the  right  bank  is  entitled  to  the  preference,  and  if  neither  owner 
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applleB  for  the  prlTlleg«  within  a  reasonable  time  after  the 
necessity  for  the  bridge  &ria99,   the  board  may  CP&nt   authority  to 
another  person  to  oonstruct  It.  There  is  nothing  In  the  statute 
whloh  gives  any  applicant,  exoept  the  owners  of  the  terminll  on 
either  side,  any  preference,  and  If  the  Board  deemed  that  the  plan 
subm.ltted  by  any  applicant  for  any  particular  site  not  best  suited 
to  meet  the  public  convenl^ioe  and  necessity,  it  Is  not  compelled  to 
accept  the  particular  plan  submitted,  and  may  permit  other  applicants 
to  make  application  for  a  franchise  for  that  particular  site. 

uestion  3*  A  sub-committee  can  recommend  a  site  for  a  bridge 
to  the  Board,  and  the  Board  has  full  power  to  determine  on  a  site, 
by  a  majority  vote,  and  the  Board  by  designating  a  particular  site 
does  not  at  the  same  time  have  to  grant  the  application  of  any 
partioTilar  corporation  or  individual  who  rioay  have  made  application 
for  a  franchise  from  that  particular  site.   The  selection  of  the  site 
is  one  matter  and  the  granting  of  a  franchise  is  another. 

'  uestion  4.   If  the  sub-committee  on  Bridges,  in  making  up  their 
report,  have  acted  only  upon  such  evidence  and  information  as  may  have 
been  presented  to  the  Joard  at  regular  bridge  hearings,  the  Board  may 
consider  th«  report  without  endangering  the  validity  of  the  so-called 
"bridge  hearings".  If  other  evidence  or  information  forms  the  basis 
of  the  report  of  the  Committee,  that  evidence  or  information  shoxild  be 
presented  directly  with  the  report, 

uestion  5*  I'he  proceedings  authorizing  the  granting  of  a  bridge 
franchise  being  statutory  will  be  strictly  construed,  and  I  am  of  the 
opinion  that  an  option  to  purchase  property  does  not  raaie  the  holder 
of  the  option  the  owner  of  the  property,  and  that  therefore,  the  mere 
fact  that  the  Constraetion  Company  of  ITorth  .'unerica  held  an  option  to 
purchase  eertalii  property  whloh  you  might  select  as  the  starting  point 
for  a  bridge,  wo^old  not  give  that  Company  any  preferential  rl^t.  It 
is  the  ovmer  of  the  property  that  has  the  right.   I  am,  however,  of 
the  opinion  that  ovmership  might  be  acouired  at  any  time,  before  the 
hearing  by  the  State  :^nglneer  as  provided  in  Sec.  4  of  the  Aot  of 
1881,  after  the  Loard  has  designated  the  precise  point  vrhere  the  bridge 
is  to  be  located.  And  in  this  regard  I  direct  your  attention  to  the 
case  of 

GALVIU  V.  BOARD  OP  SITPSRVISORS, 

195  Cal.  686. 

In  this  case  one  of  the  questions  before  the  court  was  whsther  proper 
notice  of  the  hearing  of  the  application  for  a  franchise  had  been 
given  to  the  otate  jingineer,  and  if  the  proper  hearing  had  been  held. 
The  court  decided  that  It  had  not,  and  that  it  could  not  be  waived 
giving  a.s  one  of  the  reasons  that  the  owners  of  the  land  on  either 
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bank  of  the  waters,  at  the  points  thereon  where  the  bridge  is  to 
be  placed,  are  entitled  to  notice  o£  the  application,  to  the  end  that 
they  may  avail  themselves  of  the  preference  given  by  Sec,  2854  of  the 
Political  Code.  From  the  language  used  in  this  case  it  v/o\ild  appear 
that  the  party  who  was  the  owner  of  the  site  at  the  time  of  the 
hearing  by  the  State  liingineer  is  entitled  to  the  preference. 

question  6.  The  grant in^j  of  an  exolxisive  franchise  to 
construct  or  operate  a  toll  bridge  le  not  of  itself  a  monopoly,  even 
thou^  it  may  be  exclusive.   This  principle  has  received  the 
approval  of  many  of  the  highest  coxirtB  of  the  country.  I  presume, 
however,  that  the  word  "monopoly"  is  not  used  in  the  q.uestion  asked 
in  the  strict  legal  sense.  !I?he  Board  of  Supervisors  In  granting  any 
franchise  to  eonstiNxct  and  operate  a  toll  bridge  has  broad  powers  as 
to  the  conditions  under  which  the  fraAOhise  shall  be  granted,  and  may 
malce  such  conditions  a  part  of  the  franchise.  I  believe  that  suoh 
conditions  might  be  made  a  part  of  bJiif   bridge  franchise  t.:rante4  by 
your  Board,  that  while  the  owner  of  the  franchise  would  have  the 
exclusive  privilege  of  operating  the  bridge,  it  would  have  to  be  so 
operated  that  eull  of  the  public  v/ouJ.d  have  equal  ri^t  to  its  use. 


Sincerely  yours. 


CITY  ATOfORSiiY. 


Board  of  Supervisors, 


iioid-aa 


Febraary  4,   1987. 

SUBJECT:   Refund  of  448,508.81  In 

Twin  Fealcs  Tunnel  -Assessment 
Fund  to  Manioipal  Railway  Fond, 

Dear  Sir: 

Receipt  is  aolcnowledged  of  your  letter  in  irtiioh 
you  state   that  Mr.   Theodore   savage  has  filed  a  protest  against 
the  transfer  of  $48,508.81  now  in  the  Twin  peaiks  Ridge  Tunnel 
Assessment  Fund  to  the  Municipal  Railway  Fund,    and  you  ask 
in  your  connminioation     "if  the  Board  of  Supervisors  has  the 
poner  or  the  legal  ri^t  to  transfer  the   balance  remaining 
in  the  Twin  Fealcs  Ridge  Tunnel  Assesssient  Fund,   as  suggested^. 

Mr.   Savage's  communication  states  that  he  has   "filed 
a  petition  on  behalf  of  assessment  payers,   praying  that  this 
balance  be  refunded  to  them  proportionately".     Mir.   savage  also 
objects  to  the  Finance  Committee  passing  a  "Journal  resolution" 
transfering  the   funds,   claiming  it   is  in  violation  of  section  IZ, 
Article  II,    Chapter  I  of  the  Charter. 

Twc  assesfflaent  districts  were  formed  in  the  city  for 
the  purpose  of  constructing  tunnels,   one  known  as  the  Stockton 
Street  Tunnel  and   the  other  as  the   Twin  Peaks  Ridge  Tunnel. 

In  1914  there  was  a  deficit  in  the  Stockton  street 
Tunnel  Fund,    and  the  amotuit  of  |48,971.20  was  by  Resolution 
Ho. 10, 896  taken  from  the  Union  Street  Railroad  receipts 
and  transferred  by  Resolution  No. 10, 897  to  the  general  fund 
to  meet  the  deficit   in  the   Stockton  Street  Tunnel  Fund,      in 
1919  there  was  a  deficit   in  the   Twin  ?eaks  Ridge   Tunnel  Assessment 
Fund  of  |82,162.53,   #iich  was  transferred  from  the  Lftinioipal 
Railway  Fund  to  the  general  fund  and  then  credited  to  the   Twin 
Peaks  Ridge   Tunnel  Assessment  Fund  to  pay  a  portion  of  the 
indebtedness  to  the   con tractor a  R.   C.   Storrle   &  Co. 

OPIHIOH. 

There  is  nothing  designated  in  the  Charter  of  the  City 
and  County  of  San  Francisco  or  tinder  the  rules  of  the  Board  of 
Superrisors  as  a  "Journal  resolution",  and  Mr.  Savage  is  in 
error  when  he  states  that  this  resolution  was  introduced  as  a 
"Journal  resolution". 

The  matter  of  transferring  the  funds  from  the  Twin  Peaks 
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Rldg©  Ttumel  Assessment  Fund  to  the  Munioipal  Rallnra-y  Fund  was 
initiated  before  the  Finance  Committee  by  resolution,   vftiioh 
was  the  proper  procedure  and  within  the  duties  of  the  Finance 
Conmittt«,   as  outlined  tmder  section  3  of  Article  II,   Chapter  II 
of  the  Charter.       Howerer,  Mr.   Savage  is  correct  in  his  con- 
tention that  ultimate  action  on  whether  the  transfer  should  be 
made  must  be  presented  to  the  entire  Board  of  Supervisors  and 
published  as  required  under  section  13,  Article   II,   Chapter  I 
of  the  Charter. 

we  will  now  consider  the   a^estion  asied  in  your 
letter  as  to  the  legal  right  of  the  Board  of  Supervisors 
to  transfer  the  credit  in  the   Twin  Peaks  Ridge   Tuzinel  Assessment 
Fond  and  whether  the   assessment  payers  within  the  Twin  Peaks 
Ridge  Tunnel  Assessment  District  are  entitled  to  have  this 
fund  proportioned  among  them. 

Without  passing  on  the  legality  of  the    transfers 
made  from  the  Municipal  Railway  Funds  in  1914  and  1919,   your 
attention  is  directed  to  the  fact  that  since  the   years 
specified,    the  Iifanicipal  Railway  on  its  books  has  carried  as 
advances  made  respectively  to  the  Twin  Peaks  Tunnel  and  the 
Stockton  Street  Tnimel  the  following  amounts  due:     From  the 
former  $88,152.53  and  from  the  latter  ^48,971.20.     These  items 
have «a.ilays appeared  in  the   financial  reports  of  the  Municipal 
Railway  since  the   Indebtedzie ss     were  Incurred. 

Under  Resolution  No.  16,405,   ?Aiich  provided  for  the 
taking  from  the  Municipal  Railway  Fund  of  the   $82,152.53  it 
is  provided  "that  said  sum  of  $82,152.53  shall  be  restored  to 
the  Munioipal  Railway  Fund  by  additional  revenues  from  the 
Twin  Peaks  Ridge   Tunnel  Assessment  Fund  or  by  appropriation 
In  the  budget  for  the  fiscal  year  1919-20".       This  language 
is  called  to  your  attention,   as  it  shows  clearly  it  was 
merely  an  Intent  on  the  part  of  the  Board  of  supervisors 
to  borrow  from  the  Municipal  Railway  Fund  until  s\ioh  time 
as  the   Board  oould  properly,    either  from  the  general  fund 
or  from  additional  assessments,   relmbuirse  the  Munioipal  Railway 
Fan<L. 

The  legality  of  the   ordinance  under  consideration 
as  to  the  right  of  the  Board  in  the   first  Instance  to  ap- 
propriate the  money  from  the  Municipal  Railway  Fund  is  not 
determined  in  this  opinion  and  it   is  felt  that  it   is  unnecessary 
to  pass  on  that  question,   for  in  the  facts  presented  before  us 
from  the  statement  made  at  the   outset  of  this  opinion  it  appears 
that  there  never  was  a  surplus  in  the   Twin  Peaks   Tunnel  Fund, 
but  on  the  contrary  there  was  a  deficit. 
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Seotion  31  of  the  Tunnel  Procedure  Ordlnanoe 
proYldes  in  part  as  follows: 

"^en  the  worlc  has  been  oompleted  and  all 
damages  and  incidental  expenses  have  likewise  been 
paid  the  Board  of  Publio  Works  shall  make  a  ratable 
and  proportionate  distribution  of  the  entire  actual 
cost  based  on  the   original  assessment,   and  issue  an 
order  to  reftmd  to  all  persons  who  hare  paid  an 
excess  either  on  the  assessmexxfe  or  for  interest 
the  amount  thereof  *  *  *." 

As  has  been  stated  heretofore,   there  la  no  surplus 
or  "excess"   in  the   Twin  Peaks  Tunnel  Fund,    as  a  deficit  occurred, 
and  therefore,    those  residing  within  the  assessment  district 
have  not   overpaid,   and  consequently  not  entitled  to  a  refund, 
as  the  cost  of  construction  exceeded  the  estimate,   and  thez*e 
remains  nothing  to  be  refunded. 

You  are  therefore  advised  that  the  Board  of  super- 
visora,    after  going  throTigh  the  required  publication  of  their 
intention  to  transfer  the  stun  of  $42,608.21  from  the   Twin  Peaks 
Tunnel  Assessment  Fund,   may  make  the   transfer  to  the  IJlmioipal 
Railway  Fund,   and  that  there   Is  still  d\ie  the  latter  fund  a 
balance  by  reason  of  the  appropriation  made  for  the   Oeficit 
in  the   Twin  Peaks  Tunnel  Fund,   and  an  additional  balance  due 
them  from  the  remaining  portion  of  tlie  amount  appropriated  from 
that  ftmd  for  the   Twin  Peaks  Ridge  Tnnnel  Assessmtnt  Fund  in 
addition  to  the   $42,608.21  on  hand. 

Respectfully, 


CITY  ATTORNEY. 


Auditor. 
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rtb.  4th »  1927. 


SUBJECT:  Payment  of  veiision  to  Retired  Teachers 
under  Charter  Amendment  of  19£6» 


Dear  Sirs: 
follows: 


I  am  In  receipt  of  yoiar  communication  reading  as 


"The  Finance  Committee  has  for  consideration 
requast  of  the  Retired  Teachers  Club  for  immediate 
parent  of  pensions  to  retired  teachers  as  per 
Charter  Amendment  (Ho,  34)  adopted  at  General 
Election  held  in  19S6,  and  ratified  by  the  ^tate 
Legislature  Janxiary,  192 7 • 

There  being  no  Budget  provision  for  the 
psjOMknt  of  these  pensions,  the  Finance  Committee 
desires  to  be  advised,  whether  funds  to  carry  out 
the  provisions  of  said  Charter  Amendment  coiild 
properly  be  taken  from  any  of  the  "Retirement"  funds 
now  set  up? 

-AJ.BO,  what  other  means  to  meet  the  necessary 
financial  requirements  at  this  time  oo\ild  be  adopted 
by  the  Board  of  Supervisors?" 

OPIUION. 

The  funds  now  in  the  hands  of  the  San  Francisco  City 
Employees  Retirement  System  are  held  purstiant  to  iVrticle  XVII  of 
the  Charter  and  Ordinance  Ko«  5561  (Hew  .eries)  passed  by  the  Board 
of  Supervisors  pursuant  to  the  authority  of  the  charter  provision 
mentioned. 

Under  the  terms  of  the  charter  provision,  as  well  as 
of  the  ordinance  mentioned,  it  is  incumbent  upon  the  City  to 
contribute  to  the  Retirement  Fund  an  amount  equal  to  that  contributed 
by  each  employee  who  is  a  moaber  thereof,  and  the  contributions  made 
by  the  City,  together  with  the  contributions  of  the  various 
employees,  constitutes  a  fund  from  which  the  benefits  provided  by 
the  charter  and  by  the  ordinance  are  to  be  paid  to  the  members  of 
the  Retirement  System. 
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It  woxild  therefore  appear  to  me  tiiat  each  oontritiutor 
to  the  Retlreaent  System  has  an  lutereet  in  any  funds  which  the 
System  may  have  for  the  piirpose  of  meeting  its  obligations  to  its 
members,  and  that  the  tise  of  these  funds  for  any  purpose  other 
than  for  which  they  have  been  contributed  would  be  Illegal,  and 
a  violation  of  the  trust  which  exists  between  the  System  and  its 
members* 

I  further  direct  your  attention  to  Section  6  of  Article 
IVII  of  the  Charter,  which  gives  to  the  Board  of  ^administration  of 
the  Retirement  System,  under  such  ordinances  as  may  be  adopted  by 
the  Board  of  Cupervisors,  exclusive  control  of  the  administration 
and  investment  of  all  of  its  funds*  This  authority  is  confirmed 
by  Subdivision  "a"  of  Section  9  of  the  ordinance  hereinbefore 
referred  to» 

Therefore,  no  disposition  of  any  funds  belonging  to  the 
System  coxild  be  made  without  the  consent  of  the  Eoard  of  Admin- 
istration of  the  Retirement  System,  and  this  Board,  holding  its 
funds  for  the  benefit  of  the  employees  who  are  to  receive  the 
same,  could  not  legally  consent  to  the  disposition  of  the  funds 
except  in  the  manner  provided  by  the  charter  and  by  the  ordinance 
mentioned. 

Your  attention  is  further  directed  to  the  provision 
contained  in  Section  3  of  /.rticle  i:VII  of  the  Charter,  which  reads 
as  follows: 

"Provided  that  initial  liabilities  accruing 
under  a  retirement  plan  because  of  past  service  of 
employees  in  service  at  the  time  this  amendment  is 
adopted,  may  be  covered  by  annual  appropriation  of 
the  Supervisors," 

It  would  appear  from  this  provision  in  the  law  adopted 
by  the  people  authorizing  the  creation  of  the  Retirement  System, 
that  it  was  the  intention  of  the  people  that  where  the  contribu- 
tions of  the  employee,  matched  by  eq^ual  sums  contributed  by  the 
City,  were  insufficient  to  meet  the  retirement  pay  of  any  member 
of  the  System,  that  the  deficiency  should  be  contributed  by  the 
City*  The  teachers  mentioned  in  your  letter,  and  nov/  coming  into 
the  System,  having  made  no  previous  contributions,  it  woiild  appear 
to  me  that  they  are  entitled  to  receive  the  benefits  of  the  System 
only  when  the  City  provides  the  System  with  a  saTficient  amount  of 
fxuids  for  that  purpose* 

In  view  of  the  foregoing,  you  are  advised  that  funds  to 
carry  out  the  provisions  of  the  recent  charter  amendment,  giving 
to  the  retired  teachers  the  benefits  of  the  Retirement  System, 
cannot  now  be  legally  taicen  from  the  funds  of  the  Retirement 
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System  that  are  held  for  the  benefit  of  other  employees. 

In  regard  to  your  question  a.8  to  what  other  means  your 
Committee  might  take  at  this  time  to  provide  for  the  payment  of 
the  amount  whioh  may  be  due  to  the  retired  teachers  under  the 
amendment,  I  can  state  ttiat  yoxir  Board  may  appropriate  a 
sufficient  amount  to  the  Retirement  System  to  carry  out  the  pro- 
visions of  the  recent  charter  amendment,  from  any  moneys  remaining 
unappropriated  and  belonging  to  the  City  and  County,  or,  if  there 
are  funds  sufficient  remaining  in  the  Urgent  Necessities  Fund,  an 
appropriation  from  that  fund  could  be  made  by  the  requisite 
number  of  votes  of  the  Board  of  L^upervisors;  and  in  this  regard, 
I  direct  your  attention  to  the  opinion  of  Hon.  J'ercy  V.  Long 
given  to  the  Board  of  Health  on  July  Slst,  1913.  The  Board  of 
Health  had  advised  Judge  Long  that  the  eight-hour  bill  for  nurses 
passed  by  the  Legislature  of  that  year  had  made  it  necessary  for 
the  Board  to  employ  additional  nurses  for  the  different  hospitals 
under  its  control,  and  that  no  appropriation  had  been  made  in 
the  budget  for  any  additional  number  of  nurses.  Judge  Long  advised 
the  Board  of  Health  that  it  was  within  the  power  of  the  Board  of 
Supervisors  to  make  an  appropriation  from  the  Urgent  JTecessities 
Fund  in  order  to  provide  moneys  for  the  hiring  of  additional 
nurses* 

It  would  appear  to  me  that  the  same  condition  exists 
at  the  present  time.  A  law  has  been  passed  after  the  adoption  of 
the  budget,  and  no  moneys  have  been  appropriated  to  carry  it  into 
effect,  and  I  am  of  the  opinion  that  the  purpose  of  the  Urgent 
]Ieces6ities  ?^lnd  is  to  meet  such  oases  as  this. 

You  are  therefore  advised  that  it  lies  within  the  power 
of  the  Board  of  supervisors  to  make  an  appropriation  of  moneys  to 
carry  out  the  provisions  of  the  recent  amendment  to  the  City's 
Retirement  System,  either  from  any  -unappropriated  moneys  in  the 
Treasury,  or  from  the  Urgent  Ueeessities  l^^md,  if  the  condition 
of  that  fund  will  so  permit. 

Sincerely  yours. 


CITY  ATTORKBY, 


To  the  Finance  Committee  of  the 
Board  of  Supervisors. 
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Feb.  7th.  1927. 


SUBJECT:  Reinstatement  of  Heman  Haas. 


Dear  Sire: 


I  am  in  receipt  of  your  letter  -under  date  of  February 
4th,  in  whloh  your  Board  asks  to  be  advised  regarding  the  reinstate- 
ment of  Herman  Maas,  heretofore  holding  the  rank  of  hoseman  in  your 
Department. 

From  your  letter,  the  facts  appear  to  be  as  follows: 
Herman  llaas  was  appointed  probationary  fireman  on  April  10th,  1914. 
On  Aiigust  31st,  1918,  he  was  committed  to  the  State  Hospital  for  the 
Insane  at  Napa,  and  that  at  some  time  during  the  latter  part  of 
1919  (the  exact  date  is  not  given  in  your  letter)  said  Maas  was  dis- 
charged by  the  Superintendent  of  the  Hospital,  and  on  August  £Oth, 
1980,  returned  to  duty  in  your  Department;   and  that  thereafter, 
to  wit,  on  the  Slst  day  of  October,  1921,  said  l^iaas  was  cited  to 
appear  before  your  Board  on  charge  of  violating  the  rules  and  regxila- 
tions  of  the  Department;   that  while  the  charges  were  pending 
against  him,  said  Laa^  was  taken  to  the  San  Francisco  Detention 
Hospital  and  held  there  under  observation  for  a  period  not  exceeding 
five  days.  On  November  19th.,   1921,  said  iiaas  tendered  his  written 
resignation  to  the  Department,  and  at  a  meeting  of  your  Board  held 
on  November  26th,  1921,  his  reslgnatiozL  was  accepted.  That  on 
November  Ist,  1926,  a  petition  was  filed  with  your  Board  by  said  liaas 
asking  that  he  be  reinstated,  and  that  he  be  given  his  back  pay  from 
November  19th,  1921. 

OPINION. 

Mr.  Maas'  resignation  from  the  Department  on  November 
19th,  1921,  being  voluntary,  it  is  a  well  settled  rule  of  law  that 
after  the  Commission  has  accepted  the  resignation  that  the  Board  has 
no  power  to  permit  the  withdrawal  of  the  resignation  and  set  aside 
their  action  of  acceptance  and  to  reinstate  the  applicant. 

This  point  was  determined  by  Hon.  Franklin  J.  Lane  in 
a  opinion  rendered  to  the  Board  of  Police  Commissioners  on  Ifovember 
27th,  1901.   (See  Lane's  Opinions  page  566).   Honorable  Percy  V.  Long, 
on  more  than  one  oooasion,  has  given  similar  opinions  to  the  different 
departments  of  the  city,  and  I  especially  direct  your  attention  to  his 
opinion  undar  date  of  September  8th,  1911,  rendered  to  the  Grand  Jury, 
In  whloh  he  xises  the  following  language: 
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"vVhere  a  member  of  the  olasslfied.  seryloe 
tenders  his  resignation  voluntarily,  and  such  resigna- 
tion is  accepted,  there  is  no  power  in  the  officer  or 
department  to  set  aside  the  order  accepting  such 
resignation,  or  to  give  leave  for  the  withdrawal 
thereof." 

LONG»S  OPINIONS  (1910-11-12)  page  375, 

You  are  therefore  advised  that  If  the  resignation  of 
Mr,  Maas  was  volxmtary,  and  he  was  competent  at  the  time  he  offered 
said  resignation,  your  Joard  has  no  authority  to  set  aside  the 
resignation  and  permit  his  reinstat^nent* 

This  brings  us  to  the  question  as  to  the  competency 
of  Mr.  Kaas  at  the  time  the  resignation  was  offered  and  accepted. 
You  state  that  he  was  discharged  by  the  Superintendent  of  the  Napa 
State  Hospital  some  time  duj^ing  the  latter  part  of  the  year  1919, 
I  take  it  that  this  discharge  was  in  the  form  of  the  certificate  of 
discharge  provided  for  In  Section  2189  of  the  Political  Code.  This 
section  provides  that  when  a  person  is  discharged  as  recovered  from 
a  State  Hospital,  a  copy  of  the  certificate  of  discharge,  duly 
certified  by  the  Secretary  of  the  Board  of  Managers,  may  be  filed 
for  record  with  the  Clerk  of  the  Superior  Court  of  the  County  from 
which  said  person  was  committed,  and  that  such  copy  and  the  record 
of  the  same  shall  have  the  same  legal  effect  as  the  original,  and 
if  no  guardian  has  been  appointed  for  such  person,  such  certificate 
shall  have  the  same  effect  as  a  judgment  of  the  Superior  Court 
restoring  the  party  to  competency.  This  section  of  the  code  and 
the  effect  of  the  certificate  above  mentioned  has  been  upheld  by 
the  highest  courts  of  our  State, 

See  KRORP  vs,  BOARS  QT  POLICE  COMMISSIONERS, 

31  Cal,  App,  539, 

The  only  time  It  has  been  q.uestioned  was  in  the 
case  of  ALDRICH  vs.  BARTON,  153  Cal,  page  488.   In  this  case  the 
patient  was  released  from  the  Hospital  in  1892,  and  a  certificate 
of  discharge  was  given  him  in  1305,  The  court  recognized  the  effect 
of  the  certificate  provided  for  in  the  above  quoted  section  of  the 
Political  Code,  but  stated  that  such  a  certificate  could  only  be 
given  to  one  who  was  either  confined  in  the  hospital  or  absent 
temporarily  therefrom  on  parole. 

It  would  appear  therefore,  that  the  certificate  of 
discharge  given  to  Kr,  llaas  is  valid,  and  that  he  was  competent  at 
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the  time  of  his  dlsoharge*  This  conelusion  Is  further  strengthened, 
by  the  fact  the,t  he  was  reinstated  in  his  position  in  the  Department, 
and  passed  a  Civil  Service  examination  loaking  him  eligible  for 
appointment  to  the  higher  grade. 

You  are  therefore  advised  that  the  committment  of 
Mr.  Maas  to  the  Asylum  in  1918  raises  no  presumption  that  he  was  not 
of  Boxmd  mind  at  the  time  he  offered  his  resignation.  Even  if  we 
admit  that  at  the  time  the  resignation  was  offered,  llr,  Iiiaas  might 
have  been  suffering  from  some  temporary  mental  derangement,  it  is 
now  too  late  for  him  to  urge  upon  your  Board  that  he  was  not  cognizant 
of  the  effect  of  his  resignation, 

I  direct  your  attention  to  the  case  of  i30RP  vs. 
POLIOS  COmnssiOH  above  cited.  In  this  case  the  applicant  tendered 
his  resignation  to  the  Police  Department  of  San  Francisco  on 
September  S4th,  1901,  after  being  absent  for  some  three  months  on 
leave  while  suffering  from  a  mental  collapse.  On  November  22nd, 
1901,  he  was  adjudged  to  be  insane  and  committdd  to  the  care  of  the 
State  Hospital  at  Napa.  On  Llay  24th,  1904,  he  was  given  a  certlflMits 
of  discharge  by  the  Superintendent  of  that  institution.  He  did 
nothing  until  March  26th,  1912,  when  he  brought  an  action  to  compel 
his  reinstatement.  The  late  Jxistioe  Lennon,  in  expressing  the 
opinion  of  the  court,  stated  that  any  cause  of  action  that  he  might 
have  had  accrued  on  the  date  of  his  resignation  and  was  in  three 
years  barred  by  the  provisions  of  Sections  252,  358  and  543  of  the 
Code  of  Clrll  Procedure. 

You  are  therefore  advised  that  if  you  were  to 
consider  Mr.  Maas'  application  upon  the  ground  that  he  was  not  fully 
aware  of  the  effect  of  his  resignation  at  the  time  it  was  offered, 
that  he  has  slept  upon  his  rights  and  is  now  barred  from  making 
any  application  for  reinstatement. 

Sincerely  yours. 


CITY  ATTORNEY, 

Board  of  Fire  Coiomlssl oners. 
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Feb.  3rd,   1927. 


SUBJiSCTt        Conbinatlons  in  n«stralnt  of  Trade,  and 
Conditions  whloh  may  be  utt&oJaed  to 
l,pur  Traok  Prlylleges* 

I>*ar  ■'  Irsi 

I  am  in  reooipt  ox^  tho  following  (lueetiona  from  your 
Conaalttoe: 

!•  i^hether  or  not  'Qis  Charter  of  the  C'lt/  and 
County  of  an  Franolsoo  veats  In  and  authorizes  the 
Superrlsora  of  the  City  and  County  of  Uan  i'ranolsoo 
in  granting;  a  spur  traok  perait  to  s:rant  suoh  spur 
traik  permits  with  a  stipulation  that  would  require 
that  any  person,  firm  or  corporation  granted  euoh  spur 
traek  privile^  nust  agree  to  indisoriainately  deliver 
and  sell  to  any  person,  firm  or  oorporation  desirous 
of  buying  building  laterlula  and  \>dllin£  and  able  to 
pay  therefor. 

2.  ithether  or  not  tiie  permit  system  inaui^urated 
and  maintained  by  the  Indxis trial  asso elation  of  San 
^ranoisoo  eonjimctlTOly  with  the  Builders  .xohaaiSe  and 
the  material  uealers,  which  permit  denies  the  right  of 
oitiaens  and  of  all  persons,  firms  and  oorporatlons  to 
bujr  bxLlldlng  materials  unless  suoh  person,  firm  or 
oorporation  shall  first  seouro  a  permit  to  buy  such 
matorials  and  in  seouzln^  sutf^  permit  must  a^rse  and 
binA  thsmsolTOS  not  to  employ  union  msa  sxelusiroly  in 
the  handling  and  Installation  of  euoh  materials 
constitutes  a  violation  of  the  Gartwrlght  act  or  anti- 
trust law  of  the  ^tate  of  California* 

3*  .•ill  you  advise  the  .streets  v;o{aBi.ttoo  of  the 
i^oard  whether  or  not  in  your  opinion  as  a  taet  the 
Pratt  Building  Material  Coiqpany  has  violated  the 
Sherman  /vOt  or  Cartwri^ht  anti-trust  law. 

The  questions  will  be  given  oousl deration  in  the  order 
1b  which  they  appear* 
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OPIBIOH« 

1.   'rh«  powtr  of  the  Board  of  ^supervisors  to  i^aut 
spur  traok  privll«gtt  1b  found  In  sub.  2,  2«o*  1,  Chap*  II,  >xrt*  II 
or  th»   Ch«.rter,  whlah  eub'^eootion  roa&e  &8  follows: 

"To  permit  the  layizif  down  of  spur  or  sid* 
traolct  and  runnizi^  of  ears  ti^lereon  for  industrial 
purposes  only,  for  tha  purpose  of  eonneetin^  wars- 
houses,  manufaotorles  or  other  bxisinees  industries 
and  enterprises  with  the  Belt  Line  of  railroads 
along  the  water  front  or  o^er  lines  of  r&llroad 
irtiioh  now  or  may  horoafter  enter  the  City  and 
County,  subjeet  to  such  regulations  and  conditions 
as  stay  be  presoribed  from  tioie  to  tisM  by  said 
Board  of  Supervisors;  cuofh  trao3cs  to  be  used  for 
transportation  of  freight  only,  end  not  to  be  used 
as  a  main  line  or  a  part  thereof}  ana   also  for 
the  purpose  of  ezsavating  azkd  filling  in  a  street 
or  portion  of  a  street  or  the  adjoining  land,  and 
for  suoh  liinited  time  as  tob^   be  necessary  for  euoh 
purpose  and  no  longer* 

:^uoh  traolcs  must  be  laid  level  with  the 
stYOSt  and  must  be  operated  \mdsr  sueh  restriotions 
as  not  to  interfere  with  the  use  of  suoh  streets  by 
the  publie*  kXX   permits  granted  under  the  provisions 
hereof  shall  be  revosable  at  the  pleastire  of  the 
Board  of  Supervisors*  fill   spur  or  aide  traoks  laid 
down  and  in  use  on  the  first  day  of  July,  1907,  shall 
be  deemed  to  have  been  laid  down  and  to  be  in  use  by 
permission  of  the  3oard  of  tuporvlsors,  subject  to 
the  provisions  of  this  sestion*" 

It  is  a  well  settled  rule  of  law  that  the  permit  to 
oons trust  a  spar  traok  is  not  a  lYanchlse  but  is  merely  a  privileg* 
granted  by  the  Board  of  siupex'visors*  ^3eing  merely  a  privilege,  the 
Board  may  attaeh  to  it  any  condition  vihich  in  Its  Judgmmt  is 
necessary  for  the  vrov&T  use  of  the  privilege  or  which  may  tend  for 
the  general  good  or  enjoymwit  of  the  people,  provided  of  course 
that  the  oonditlon  does  not  contra vens  the  lew,  or  render  the 
privilege  granted  of  no  avail* 

The  first  Q^uestion  asked  above  is  difficult  to  answer 
for  the  reason  that  it  is  too  broad.   I  do  not  believe  that  tlxe  3oard 
of  Cupervisors  has  the  right  to  compel  one  enjoying  the  privileges 
of  a  spur  track  to  sell  indiscriminately  to  all  who  tire  able  to  pay* 
In  the  first  place  the  Jurisdiction  of  the  Bourd  would  certainly  be 
over  only  euoh  coianodlties  as  were  transported  over  the  spur  track* 
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G«oonaiy,  he  oould  not  be  compelled  to   sell  exoept  in  the  ordinary 
eoiuree  of  trade,  for  izx&tance,  ono  who  had  hoen  in  the  habit  of 
•elll»£:  only  in  wholeeale  lote  ehould  not  bo  oorapelled  to  ehanfi;e 
his  Qkothod  of  selling  and  to  sell  to  ull  who  presented  thesuselves 
with  the  purohaae  prioe,  anA  who  laight  desire  to  buy  only  in  retail 
quantities*     In  view  of  the  seeond  a^estion  above  CLUoted  and  from 
whieh  I  i;&in  the  general  seope  of  your  inquiries.   I  take  it  th&t  your 
first  question  is  fraroed  for  the  ^vLrpoue  of  aaeertalnlBg  the  powers 
of  your  board  towards  inserting  in  spur  traek  permits  soae  provision 
whioix  will  tend  to  prevent  those  en^a^ing  in  combinations  in  restraint 
ot  trade  )»»ta«  ^messtaA  fron  enjoylrn^  the  privileges  of  a  spur  traek. 
On  this  point  you  are  advised,   that  If  you  bolieve  that  suoh  a 
provision  will  tend  to  the  general  good,   convenience,   enjoyment  tvnd 
welfare  of  the  people  of  ^an  Frsjacisoo,  or  of  any  considerable 
portion  ttiereof,  or  that  it  will  tend  to  tholr  (general  prosperity, 
suoh  a  provision  loay  be  made  a  valid  oondltion  of  any  permit  for  a 
sp\tf  trask     granted  by  your  Board* 

It  is  a  well  settled  rule  of  law  that  where  a 
^vemia^  body  of  a  louniolpality  is  given  dleoretion  a&i  to  the 
grantisff  of  a  penoit,  that  its  Jud&aent  in  gremtln^  or  rsfosin^  it 
is  not  subjeet  to  Judiolal  review,  unless  there  has  been  &  elear 
ab\iee  of  dleoretion* 

see      UekUXLIAH  mm*  CCS?* 

Ee«*   376-377   -  Tol*   1  -  BBt. 

DXILCJH  OS  ITCK.   CCRP* 

Seo*  £42  -  ToX*  1* 

Also  opinion  of 

HOH.    FSAKKT-Hf  K.    L-SJCS,   Deo.    B,1900,   p*   399, 

"In  grantlnc;  sucdi  a  privileGO  (spur  traok)  it  is  within  your  dis- 
orotien  to  laposo  eny  terns  that  you  see  fit*'' 

Thus  far  I  huve  dealt  only  with  applioations  which 
maj  bo  granted  by  your  3oard  in  the  future,  and  the  cuostlon  naturally 
arisoo  as  to  bow  far  exictix^  permits  wt,j   be  made  subject  to  oondl- 
tiona  jaontioned  above*  I  Cireot  your  attention  to  the  language  of  the 
charter  authorieln^  the  «rant  of  perroits  in  qufsstion,  i,  e«.  That  they 
are  roTocable  at  the  will  of  the  bourd*  This  l&n^uaio  was  inserted 
in  the  sootion  by  the  asaendcient  of  19C7,  ax;d  I  rja  of  the  opinion  that 
all  permits  £7cj:ited  by  your  Board  sinoe  the  adoption  of  the  amondoent 
are  taken  subject  to  the  ri^t  of  the  Board  to  revoke  them  at  its 
ploasuro* 
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s—       siijcars  brick  cc.  ys.  city  of  loc  ajjosiks, 

ie£  Cal.  S&O. 

The  proTiaion  of  the  Los  An^l«e  Ch&rttr  reXatlT*  to  spur  traeics 
l8  similar  to  ovlt   own*  The   Suprema  Court  In  tho  ofte€  cited,  in 
passing  on  the  rl^^ht  to  mainttiULn  a  spur  trae^  aaid,  "If  it  is 
subtest  to  the  paver  vc&ted  in  the  city  under  nectlon  £  ot   itc 
charter  for  pertaitting  the  construotion  of  epur  or  elde  traeks, 
then  it  would  be  subject  to  revooetlor  under  tho  rrorlKo  of  the 
ecAe  sestionr  th&t  ell  perndts  f:rimtoe  thereunder  ^ht.11   be 
revocsble  at  the  pleasure  of  tho  Couxeil." 

This  belue  the  eass,  1   believe  thet  the  Boerd  has  the 
rl^t  to  Buike  ezistl&g  permits  eub.leet  to  such  rer.rcn&ble  oondltlons 
ae  it  may  prescrlbs  fer  the  granting  of  new  ones. 

See   MouUILL&B  MUHIC,  CORP., 

ft,    763  -  Vol.  TI,  p.  1647, 

'*Wh«jre  the  power  to  repeal  or  Amend  the  fran-yhifs 
hnd  lapose  oondltlons  ie  roservea,  no  rinestlon  av  to  the 
lu4>&inBB&t  of  the  obligation  of  the  contract  ean  arise 
If  ^e  le^slatlve  bodies  ohoose  to  impose  additional 
burdens  upon  the  enjoyneaat  of  the  franehlse."     Citing, 
Jitatter  of  Oollege  filll  J.and  Assn. ,  157  CaX.  696  -  in 
which  case  tho  Supreme  Court  of  this   state  held,    'That 
the  power  reserved  to   tl*  legislature  to  alter  or  repeal 
the  charter  of  any  corporation  sD.b.1eet  to  i>ee»  1  of  Art. 
XII  of  the  fitate  Constitution  le  not  only  a  part  of 
eharter  of  the  corporation,  but  also  beooass  a  part  of 
the  eentract  of  every  stockholder. " 

See  also       Pj»PI£  v.  UJ^ISY, 

17  Cr1»   App.   Kep.  549, 
Where  the  eeurt  said: 

"The  legislature  has  the  undoubted  ri^t  to  subject 
the  exercise  of  ri^^hte  under  all  such  fracehlses  to  reason* 
able  rssulation.   In  order  that  the  interests  of  the 
public  nay  be  safe^^uarded  and  protected,   s>nd  such  fran- 
chises are  erantsd  subject  not  alone  to  existing  re|r«ila- 
tions,  but  to  eush  additional  regulations  ss  the  |^*xtini; 
power  may  dews  proper  and  reasonable  to  Inpoes  subsequent 
to   the  graatla^  of  suoh  orivllef^*** 

You  are  therefore  advised  that  su«h  conditions  as  you  may 
dettn  reasonable  may  be  Impossd  on  existing  pentlts. 

Itewever,   I  desire  further  to  advise  you  that  suoh  condi- 
tions as  are  mentioned  above  should  be  made  to  operate  equally  and 
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vualfortaly  upon  all  existing  imd  n«w  permits,   and  to  that  end 
tb.e  orClaance  heretofore  b.d0pted  by  your  iioard  regulating  the 
granting  of  epur  track  prlTllegea  ahoijld  be  amended  to  embraoe 
euoh  additional  oouditionA  as  jrou  deeia  proper,  under  the  law  as 
herelnl>efore  set  forth,       I  aay  add,  however,   tiitit  exioh  new 
oond.it ions  as  you  niey  detejmlne  upon,   in  all  probability  will 
only  fo?t»ly  to  euoh  permitc  &s  hHV©   beeix  fnaitsC.  iilxice  rrovember 
Sfljrdt  1907,  ae  prior  to   that  tleio  the  chi^rter  proTlsions 
re|;ardln0  epur  tracks  did  not  contain  a  proTleion  making  the 
prlTilefi««  revoou'Dle  at  tlio  :?loasare  oX  tiie  Board, 

?«     Ansvmirln^  iha  socond  oxiestion  herein'before  oontalneA, 
permit  ma  to  st  .to,  that  aa  it  Is  tlio  <?Aj.ty  oi  the  Attorney  General 
of  the  !^t!5.te  of  CRlifomla,  or  of  tho  district  attomeya  of  the 
various  covitloe  .tlthln  the  stiite  to  eiitoroe  the  proTlelcaas  of  tht 
Cartwrl^it  Act,  «ji  opinion  from  Uilc  office  is  sidreiy  lalormatlvt 
to  the  depf.rtuacoit  cf  th^  olty  u^iiklng  th®   Q^oiastlon  aiitl  Oiuuaot  l>e 
%9X9n  tkB  a  aetennlnfttloa  of  the  %u«stlo:i  for  axty  other  ofi'ieial* 

fht  Cartwright  Aot,  which  Is  the  anti -trust  Aot  of 
California,  wu  adopted  in  1907,  tind  aoended  in  1909.     ^eetlon  1  of 
the  Act  reads  as  follcfwai} 

"A  trust  Is  a  eomtlnatioa  of  capital,  siclll 
or  acta  Is  two  or  iaor^>  poraon«,  tlrtas  ar  partnerships, 
e»poratlon5  or  assooi&tloaa  of  persons,  or  of  aay  two 
or  Bore  of  them,  for  either,  any  or  all  of  tlis  follow- 
ing purpooesi 

!•  To  oreate  or  carry  out  roetrlctiona  in  trade 
or  oooKor^Q, 

S.     To  prevent  eonpetitlon  lu  ioanufaoturlnff, 
as,lrlng,  transportation,  sale  or  purchase  of  aerohan* 
dlas,  produce  or  any  comtaodity." 

She  district  Coort  of  APP«»als  of  this  3t«itd  bus  saldt 

"The  o^iect  of  this  statute  Is  to  prevent  sutfh 
combinations  or  oonsplraclas  between  persons  en^a^ed  in 
a  particular  lias  of  b^oslneas,  as  will  destroy  free 

oasgetitlaa  thdralA,  lind  if  the  purpose  of  such  soablna* 
llctn  in,  to  rastrlct  tz^ado  or  to  destroy  eoa«petltlon  in 
tixt  sale  und  j,xp^ii:iM9  of  aerchu^ndiae,  produce  oi-  any 
ooanaedlty,  or  ir  suoli  ooablnatioxi  toxids  to  restrict  trade 
or  to  pxavant  freo  aoivotltion  therein,  juch  cwatlnation 
la  a^idoiit  tLit  ldtt«r  axA  paraiaovmt  ob^eet  of  Ihe  i^or*" 

PSOPL^  V,    aAOtAlfSIfO  B0»CHSRS  ASSH. 
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3A5  FRiOrClSCO, 

Koa«  Maurl««  ¥•  Dooling  h«Id  that  oouMrted  action  by  a  bxilltera 
•z«haii4E«  inftuatrlal  as«o«iatt«&  and  oHicrt  eennected  aa  dealers 
In  aaterlala  or  etbervlee  with  the  building  trades,  te  put  into 
of feet  the  eo-ealXed  "AoMriean  Plan",  was  a  ooneplroey  in  restraint 
of  interstate  eeassrse*     True,  the  deoisioa  of  J\id«e  Deeling  vras 
roTsrsed  by  the  Suprene  Co\irt  of  the  Jnited  ^>tate8  (  £68  U*  u, 
54  -  69  Lav  2d«  849 },  but  the  hli^est  eourt  of  our  land  found  no 
fault  vith  the  Xan^iuaee  of  Jud^e  DeoliniE  as  to  what  constituted  the 
conspiracy,  reversing  hia  upon  the  ground  that  when  the  ciateriols 
had  been  received  by  their  ultinate  coBSigncr  in  California,  they 
ceased  to  be  subject  to  interstate  cffneree  regulations,  toad  were 
not  within  the  purviowof  the  Sherman  Aati-Trust  law* 

Therefore,  I  an  of  the  sajae  opinion  on  the  subject  as 
I  was  when  on  July  16th,  19Ee,  I  answered  a  siallar  question 
propounded  to  me  by  Uis  Honor  the  fiayer,  and  advised  him  that  I 
believed  that  the  so-oalled  pemit  systeai  was  a  violation  of  the 
Cartwrif^t  A.ot. 

3,     I  have  no  knowled^  as  to  the  actions  of  the  Pratt 
Building  Katerial  Co.,  and  henoe  cannot  soswer  this  question* 

Sincerely  yours. 


ClfT  ATTORWST. 


fo  Coiualttee  on  streets  anA 
Cosneroial  i>evelepnent« 
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February  9,1927. 


SirBJj<X3T:   Smployees  3?ubllo 

Llalslllty  Ius\iranoe« 


Dear  Sir: 


I  am  in  receipt  of  your  letter  under  date  of  Iloveiuber 
5,1926,  as  follows: 

"aSils  department  of  the   City  Government 
operates  four  aatomo"biles  and  in  keeping 
with  the  policy  of  the  municipality  no 
Insurance  of  any  Icind  is  carried  on  these 
automoTJlles  or  by  the  City  employees  Aperatin^ 
them.     Having  "been  advised  that  in  case  of 
accident  the  City  would  not  he  liable  to  suit 
but  that  the   employee  of  the   City  operating 
the  machine  would,  as  an  individual,  be  liable, 
may  I  ask  that  you  very  ki.idly  indicate   to  ne    a 
way  whereby  the  employees  in  this  department 
might  be  protected  against  a  judgment  that  would 
lie  against  them  as  individuals  through  accident 
while  they  were  occupied  in  the  performance  of 
their  duties." 

OPIMION. 


You  are  oorrectly  advised  that  in  the  matter  of  the 
liability  of  the  City  for  the  acts  of  its  serfaits,  the  law  makes 
a  distinction  between  functions  that  are  purely  governmental  and 
the  functions  that  are  proprietary.   The  City  is  liable  for  the 
negligence  of  its  servants  where  the  enterprise  on  which  or  in 
whioh  they  are  engaged  is  a  proprietary  one,  but  where  the  employee 
in  engaged  in  a  purely  governmental  function,  then  there  is  no 
liability  upon  the  City  for  the  negligence  of  that  employee.  She 
Supreme  Court  of  this  'tate  has  sastained  this  contention  in  a 
nuuber  oi  cases. 

I  am  of  the  opinion,  that  insurance  might  be  carried 
upon  the  automobiles  in  use  in  your  department  but  suoh  insurance 
would  have  to  be  limited  to  property  damage  that  might  be  suffered 
by  \.he   machines.  That  1  s  to  say,  insurance  could  be  placed  to 
protect  the  machines  against  loss  by  fire  or  theft,  or  against 
loss  which  the  machine  might  suffer  by  collision,  but  you  would 
not  be  Justified  in  carrying  insurance  whioh  would  provide  for 
the  indemnifying  of  the  drivers  of  the  machines  against  damage 
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whloh  your  maohines  or  employees  might  do  to  others,    for  the 
reason  that  eo  long  as  yoiir  machines  are  used  in  and  about  %he 
business  of  the   ^ity,   they  are   engaged  in  a  governmental  function, 
and  no  liability  rejts  upon  the   City  for  any  damage  that  they  may 
do.  In  all   probability,  your  insurance   carrier  would  not  be 

liable  under  the  policy  of  insurance  until  a  Judgment  was  recovered 
against  the  City  for  the  damage,   and  as  no   Judgment  can  be  recovered 

against  the   City,   the  expenditure  of  a  premium  for  this  form  of 

insurance  would  not  be   justified. 

Employees  ui  a  muaioipjility  guilly  of  negli^ noe  in 
the  performance  of  their  duties,  even  though  the  work  they  are 
performing  is  purely  govei'maontal,   are  personally  responsible* 
We  have  no  local   Charter  or  other  legislation  in  this  City  and 
County  vehich  gives  protection  to  manic Ipal  employees  for  nogligent 
acts  committed  by  them  thrcwgh  accident  or  otiierwise  while  they 
are   occupied  in  the  perforaanct!   of  their  duties  for  and  on  behalf 
of  this  municipality  and  therefore,   if  an  employee  desires  protection 

??\?,^?^^^^»   ^^  ^'^-^^  ^^  iieoei.sary  for  him  to  pfcreoiially  secure  public 
liability  insurance. 


Respectfully, 

City  Attorney. 


CHIEP  PROBATION  OFFICER, 
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February  10,  1927, 

SUBJECT:  RS:  Insanitary  Buildings. 

G-«ntlei!)en: 

M^  opinion  lias  been  aslced  regarding  the  following 
auestions: 

1.  Vtliat  are  the  powers  of  the  3oar4  of 
Health  in  oondemnation? 

2.  How  far  oan  the  Board  of  Health  go 
tov/ard  oondemning  and  vacating  for 
insanitary  oondltions-  especially 
vacation  and  demolition? 

3.  Does  a  fire  hazard  in  connection  with 
insanitary  premises  affect  the  Board 
of  Health  in  its  condemnation?  This 
in  view  of  the  fact  that  the  building 
is  declared  structurally  safe  by  the 
Board  of  Public  T/orks. 

Certain  charges  contained  in  a  complaint  signed  by 
the  Health  Officer  of  this  City  and  County  have  been  placed 
before  me,  but  as  I  have  only  been  asked  general  iuestions 
of  law,  I  will  not  attempt  to  deal  with  the  sufficiency  of 
the  allegations  of  the  complaint,  but  will  content  myself 
with  giving  my  opinion  on  the  questions,  and  leave  the  de- 
termination of  the  facts  to  the  proper  tribunal. 

OPIglOg 

I. 

"The  pvwers  of  the  Board  of  Health  in  oondemnation" 
is  taken  by  me  to  mean  "the  powers  of  the  Board  of  Health  to 
deolare  premises  insanitary  or  a  nuisance,  and  to  abate  the 
same?" 

For  tha  purpose  of  carrying  out  that  part  of  Article 
I,  section  2  of  our  Charter: 

"The  Board  of  Health  shall  have  the  management 
and  control  of  *  *  *  all  matters  pertaining  to  the 
preservation,  promotion  and  protection  of  the  lives 
and  health  of  the  inhabitants  of  the  City  and  County; 
and  it  may  determine  the  nature  and  character  of 
nuisance  and  provide  for  their  abatement." 
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the  Board  of  Supervisors  duly  passed  Ordinanoe  No.  501  (Hew 
Series),  approved  JUly  14,  1908, 

That  ordinanoe  provides  that  the  Health  Officer 
shall  file  a  written  oomplaint  with  the  Board  of  Health  that 
any  building,  structure,  or  part  thereof  is  in  an  insanitary 
condition;  the  Board  by  formal  resolution  is  authorized  to  order 
a  hearing  and  to  give  personal  notice  of  the  time  and  place  of 
said  hearing  to  the  owner  thereof,  his  agent  or  lessee  and  said 
notice  shall  recLUire  the  persons  interested  to  appear  sjid  show 
oause  v^y  said  building  or  the  part  complained  of  should  not 
he  declared  insanitary. 

By  that  oi^inanee  the  Board  of  Health  is  given 
the  power  to  detenaine  whether  th*  alleged  conditions  constitute 
a  nuisance;  and  after  a  hearing  to  order  a  vaoation  thereof, 
hut  the  owner,  a^ent  or  lessee  may  hJLVt  48  hours  thereafter  to 
signify  his  willingness  to  remedy  the  insanitary  conditions 
and  thereupon  said  party  is  to  be  given  a  reasonable  time  to 
make  the  necessary  alterations  or  repairs,  and  if  such  repairs 
or  alterations  are  not  then  made  the  vacation  order  theretofore 
issued  is  to  bs  enforced  ^iy   the  PoliM  Department.   The  ordinance 
further  declared  that  the  building  also  night  be  ordered  destroyed. 

The  Legislature  of  the  state  of  Oalif omia  has  seen 
fit  to  aurtail  the  extensive  powers  granted  to  our  Board  of 
Health.  This  has  been  done  by  the  provision  of  Act  8548,  oomaon- 
ly  Jcnown  as  the  "Tenement  House  Act",  approved  June  15,  1923. 
Statutes  1923,  page  781. 

By  the  provisions  of  Sections  76  and  84  of  that 
lot  the  authority  of  the  Board  of  Health  over  insanitary 
conditions  still  reaains,  but  the  procedure  for  condemnation 
has  been  changed. 

Pursuant  to  section  76  of  said  Aot  it  is  necessary 
that  a  verified  oomplaint  be  filed  by  your  department  in  the 
Superior  Oourt  of  the  State  of  California,  and  the  Superior 
Court  is  given  Jurisdiction  to  issue  appropriate  orders  to  abats 
such  nuisance  and  to  enjoin  all  persons  from  maintaining  tho 
same. 

Section  84  of  the  same  Act  expressly  repeals  all 
city  ordinances  inconsistent  with  the  provisions  of  that  Act, 
and  as  I  believe  the  procedural  provisions  of  our  ordinanoe 
are  inconsistent  with  the  procedure  set  forth  in  section  76  of 
said  Act  8548,  it  is  my  opinion  that  Ordinanoe  601  (Uew  series) 
has  to  that  extent  been  repealed,  and  that  abatement  proceedings 
must  be  strictly  in  accordance  with  the  provisions  of  section  76 
of  Act  8548-  Statutes  1923,  page  781. 
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II. 

fhe  Board  of  Hes.ltli,  throxi^h  its  proper  offloer, 
may  file  a  verified  oomplalnt  based  upon  allegations  of 
Insanitary  oonditions  of  premises,  but  the  allegations  oontainad 
in  suoh  a  oomplaint  should  relate  to  the  Inherent  stiruotural 
defeote  of  suoh  premises,  that  is  to  say,  of  the  building  or 
struoture  rather  than  to  the  habits,  oustoms  or  oonduot  of  the 
tenants  thereof,  as  these  latter  matters  are  easily  remedied, 
and  the  orders  of  the  Board  of  Health  In  that  regard  are  not 
remedied  or  repealed  by  Aet  8548  and  your  reasonable  orders 
in  that  regard  would  be  enforced  by  our  police  Department. 

The  oonfisoation  of  property  is  a  very  serious 
uadertalclng,  and  no  oourt  would  order  suoh  oonfisoation  so  long 
as  there  were  other  measures  available  for  remedying  the  oon- 
ditions complained  of,  and  suoh  confiscation  would  not,  in  my 
opinion,  be  ordered  until  a  full  and  complete  opportunity  of 
legal  defense  was  afforded. 

Aot  8548  of  our  State  Statutes  does  not  retroactively 
apply  to  buildings  ereoted,  as  were  the  so-called  Cxmeo  Flats 
in  1906,  except  in  certain  minor  Instances,  and  if  it  cam  be 
shown  that  those  buildings  were  ereoted  in  accordance  with  existing 
building  laws,  I  am  of  the  opinion  that  otir  courts  would  not  order 
their  demolition  unless  it  could  be  shown  that  they  were,  by  reason 
of  structural  defects,  unsotind  and  a  menace,  by  reason  thereof  to 
the  health,  comfort  and  welfare  of  their  occupants,  or  our  citizens 
generally. 

III. 

The  meaning  of  "fire  hazard"  is  not  entirely  clear  to 
■•.   If  a  building  was  legally  declared  to  be  a  "fire  hazard', 
I  am  of  the  opinion  that  such  fact  would  be  a  oontroUlzig  factor 
in  the  IsEoanoe  by  the  Superior  Court  of  an  order  of  demolition. 
A  building  Might  be  structurally  safe,  as  these  buildings  are  de- 
elared  to  be  by  vox  Board  of  Public  works,  and  yet  be  a  "fire 
hazard",  If  by  that  term  Is  meant  a  hazard  to  its  occupants >  said 
this  beeaxuie  said  building  might  have  Insufficient  means  of 
ready  egress  In  the  event  of  fixe. 

In  oonneotion  with  the  above,  I  call  your  attention 
to  Section  1,  Chapter  VI,  Article  IX  of  our  Charter: 

"The  Chief  Engineer,  Assistant  Chief  Engineer, 
Battalion  Chief  and  the  Fire  Marshal  shall  oonstltute 
a  Board  of  Fire  Wardens,  with  power  to  inspect  and 
report  to  the  Board  of  Public  works  as  to  the  safety 
of  buildings  and  other  structures  within  the  City  and 
County." 
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It  is  ay  opinion  that  the  afoxvsaid  offioials 
are  tho  proper  parties  to  pass  upon  the  luestlon  as  to  vrhether 
or  not  a  building  is  a  fire  hazard. 

Respeotfully  yours, 


Board  of  Health, 
1035  Mission  St., 
San  Franoisoo,  Calif. 


CITY  ATTORIPSY. 
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February  14,  1927. 


SUBJECT:  Authority  of  Public  Officials  to 

Abate  Huisanees  and  Condemn  Building, 


Dear  Sirs: 

In  response  to  a  verbal  requsst  uade  to  sae  by  a 
Comaiittee  of  yoxjx   body,  asking  as  to  the  necessity  and 
advisability  for  the  passage  of  legislation  -^hieh  '^ill  ^ive  to 
the  Department  of  Public  './oris,  legal  authority  to  institute 
proceedings  against  buildings  which  while  structurally  safe 
are  in  reality  a  fire  menace,  I  submit  the  following: 

CVISIOTS, 

The  Let   of  the  Legislatvire,  June  15th,  19E3,  (Statutes 
1923,  page  781,  commonly  taiown  as  the  Tenement  House  Act)  c^res 
to  the  Building  Department  of  any  incorporated  city  and  county, 
authority  to  eni'oree  the  provisions  of  the  Act.  In  this  city, 
the  Lopartment  of  Public  V.'orjcs,  is  the  building  department,  and 
in  my  opinion  has  full  aii-ti:  orit y  to  enforce  all  the  :provisions  of 
the  Tenement  Eoxise  Act  v;};enever  a  violation  of  the  same  exists, 
in  so  far  as  that  violation  may  pertain  to  the  erection,  con- 
struction, reconstruction,  moving,  conversion,  alteration,  and 
arrangement  of  c.n  apartuvent  house,  hotel  or  ctA7elling.   li  it  is 
a  matter  pertaining  to  the  sanitation,  ventilation  or  oocupanoy 
of  buildings,  or  the  police,  fire  or  health  re^julations  of  the 
City,  the  Board  of  Health  has  full  a-ithority  to  enforce  all  pro- 
visions of  the  aet,  and  to  proceed  according  to  law  to  remedy  the 
conditions  coraj^lalnod  of. 

I  imdorntand  the  matter  rrhich  your  body  has  under  in- 
vestigation at  the  presant  tine,  is  the  property  owned  by  Llr.  S. 
Laz  Lansbur^,  at  Bay  and  Leavenworth  Streets,  and  commonly  known 
as  the  "CTineo  Flats",  aad  that  you  are  inve8ti,eating  the 
matter  not  only  from  the  standpoint  of  the  violation  of  ttie 
health  regulations  of  the  Tenement  House  Act,  bnt  also  from 
the  point  that  the  s&me  are  alle^^ed  to  be  a  dangerous  fire 
hazard.   In  this  regard,  permit  me  to  direct  your  attention 
to  the  concluding  paragraph  of  my  opinion,  under  date  of  February 
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10th,  19£7,  rendered  to  the  Board  of  Health,  In  whloh  paragraph 
the  provisions  of  the  charter  relative  to  the  Board  of  i'ire  .wardens 
and  their  powers  and  duties  is  set  forth. 

It  woul4  appear  to  me,  that  if  the  Board  of  Fire  wardens 
should  make  an  investigation  of  the  premises  in  q^uestion,  or  of  any- 
other  premises  whidi  may  he  deemed  xinsafe  by  reason  of  heing  a 
dangerous  fire  hazard,  and  that  investigation  should  show  that  the 
particular  building  in  question  is  unsafe  as  a  place  of  habitation 
for  human  beings  by  reason  of  it  being  a  dangerous  fire  hazard,  the 
Board  of  Public  Works  has  full  authority  and  power  to  institute 
legal  proceedings  to  have  the  court  abate  suoh  fire  hazard,  even  to 
the  removal  or  destruction  of  the  building* 

While  under  the  provisions  of  the  Tenement  House  Act, 
the  powers  of  the  different  departments  of  the  city  relative  to  the 
enforcement  of  the  provisions  of  the  Act  are  extremely  broad,  and  In 
my  opinion  give  either  to  the  Board  of  Public  v/orks  or  to  the  Board 
of  Health  sufficient  authority,  after  a  court  hearing,  to  abate 
nuisances  which  are  dangerous  to  the  health  or  safety  of  the 
occupants  of  any  building,  still,  the  Act  also  provides  that  any 
mvuxioipality  can  charge  any  particular  department  or  official  with 
the  enforcement  of  ajiy  or  all  of  the  provisions  of  the  Act, 

Therefore,  if  your  body  would  see  fit  to  recommend  to 
the  Board  of  Supervisors  the  adoption  of  any  legislation  along  these 
lines,  you  would  have  a  perfect  right  to  do  so.   I  shall  be  very 
glad  to  oo-operate  with  yoxir  Board  towards  drafting  any  ordinances 
which  in  your  opinion  will  remedy  existing  conditions  in  any  of  the 
bulldizxgs  which  you  have  under  observation. 

I  herewith  enclose  you  a  copy  of  my  opinion  to  the 
Board  of  Health  hereinbefore  referred  to,  in  which  opinion  I  have 
advised  that  Board  as  to  their  rights  in  the  premises. 

Sincerely  yours. 


CITY  ATTORNEY. 


To  the  Grand  Jury. 
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February  15,  1927, 


SUBJECT:  Exiaptlon  from  Taxation  of 
Army  Field  Clerks. 


Dear  Sir: 


YoTir  request  for  an  opinion,  dated  February  5, 
1927,  was  reeeired,  as  follows: 

For  our  information  in  the  veterans' 
Exemption  department,  will  you  kindly  give  us 
a  ruling  as  to  vrhether  Arm^'^  Field  Clerks  who 
serred  during  the  war  are  eligible  for  ex- 
emption, aooording  to  See,  li  of  Artiols  13 
of  the  Constitution  of  the  State  of  California. 

We  have  an  occasional  req.tieet  for  suoh 
and  believe  that  exemption  should  be  denied." 


OPIBTOK. 

An  examination  of  Section  li  of  Artiole  XIII 
of  the  Constitution  of  the  State  of  California  as  adopted  in 
1911  and  amended  in  1922  disoloses  that  a  tax  exemption  shall 
be  given  to  every  resident  of  the  state  of  California  who  has 
served  in  the  Army,  Havy,  Marine  Corps  and  Revenue  Marine 
Service  of  the  United  States  in  time  of  wer,  and  received  an 
honorable  discharge  therefrom,  or  who  has  been  released  from 
active  duty  under  honorable  ooziditions.   The  amendment  of  1926 
provides  that  this  same  exemption  shall  extend  to  persons  who 
served  in  these  various  services  in  time  of  peace. 

Section  2808e,  U.S.  Compiled  Statutes  provides 
that  the  articles  included  in  thiB  section  shall  be  known  as 
the  Articles  of  War  and  shall  at  all  times  and  in  all  places 
govern  the  aimies  of  the  United  states. 

Subdivision  (a),  Article  2  of  Section  2S08a,  U.S. 
Compiled  Statutes  provides: 

"All  Officers,  members  of  the  Army  iTurse 
Corps,  warrant  officers,  Aray  field  clerks, 
field  clerks  (.uartermaster  Corps,  and  soldiers 
belonging  to  the  Regular  Army  of  the  united 
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provide  s: 


States;  ell  volunteers,  from  the  dates 
of  their  master  or  aooeptp.Boe  Into  the 
military  servioe  of  the  United  states; 
and  all  other  persons  lawftilly  o ailed, 
drafted,  or  ordered  into,  or  to  duty  or 
for  trainizig  in,  the  said  servioe,  from 
the  dates  they  are  required  by  the  tenas 
of  the  oall,  draft  or  order  to  ohey  the 
samt;" 

Artiole  48  of  section  S308a,  U.S.  Compiled  statutes 

"^ftarrels;  frays ;  disorders-  All  officers, 
msa&ers  of  the  Army  stirse  corps,  warrant 
offittars,  *-rmy  field  cleris,  field  olerlcs, 
Quartermaster  Corps,  and  nonoommissioned 
officers  have  power  to  part  and  a^ell  all 
quarrels,  frays,  and  disorders  amozig  persons 
subjeot  to  military  law  and  to  order  offioers 
who  talct  part  in  the  same  into  arrest,  and 
other  persons  subjeot  to  military  law  who 
take  part  in  the  same  into  arrest  or  oon- 
finement,  as  oiroumstanoes  may  inquire, 
until  their  proper  superior  offioer  is 
ae quaint e&  therewith.  And  whosoever,  hein^ 
so  ordered,  refuses  to  obey  suoh  offioer, 
nurse,  band  leader,  warrant  offioer,  field 
•lerk,  or  nonooiiuniBsioned  offioer,  or 
draws  a  weapon  upon  or  otherwise  threatens 
or  does  violenoe  to  hln,  shall  be  punished 
as  a  oourt -martial  may  direct.  (June  4, 
1920,  o.SE?,  subohapter  II,  Seo.l,  41 
Stat. 801. )« 

From  an  examniation  of  the  foregoing  quotations  it 
readily  appears  that  Army  Field  Clerks  are  subject  and  subordinate 
to  military  law;  henoe  it  would  appear  that  they  are  as  much  a 
part  of  the  /.rmy  as  any  enlisted  man  or  commissioned  officer. 
This  being  the  ease,  they  are  undoubtedly  members  of  the  Army, 
and  were  suoh  during  war  time,  henoe  are  entitled  to  the  tax 
exemption  covered  by  Seotion  1^  of  Article  XIII  of  the  Con- 
stitution of  the  state  of  California. 

Respectfully, 


CITY  ATTORHEY. 
Assessor. 
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Feb.  23rcL,    1927, 


SUBJECT:     Taxation  of  Copyright. 

Daar  Sir: 

REGUEST. 


"A  reel dent  of  California  has  inherited  a 
oopyri^t  from  ^ich  a  revenue   is  derived;     it  has 
a  value  as  same  can  be  sold  to  another. 

Said  oopyri^t  is  not  in  California,   the 
income  is  fori^arded  to  the  new  owner  each  month. 
Recognizing  the  fact  that  it  is  property,   is  it 
assessable  to   the  ovmer,  a  resident   of  California, 
or  is   it  tangible  and  non^assessable  owing  to   its 
location  outside  of  this   state? 

Do  the  United  States  copyright  or  patent 
laws  provide  an  exemption  from  taxation  for  this 
class  of  property?" 


opmoH. 

"It  is  not  competent  for  Uie  states  to 
tax  the  incorporeal  rights  v/hich  the  laws  of  the 
United  States  confer  upon  authors  and  inventors. 
V/ere  it  possible  to  exert  the  taxing  power  against 
patents  and  copyrights  the  purposes  of  the  national 
constitution  might  easily  be  defeated.  Therefore 
a  state  statute  declaring  that  all  itinerant 
persona  vending  patent  rights  should  be  deemed 
peddlers,  and  imposing  a  license  tax  upon  peddlers, 
which  for  vendors  of  patent  rights  was  double  the 
amount  required  of  others,  was  held  void  as  a 
taxation  of  a  privilege  granted  by  the  United  States, 
So  capital  stock  of  a  corporation  invested  in  or 
issu9d  for  patents  or  patent  rights  has  been  held 
not  taxable  by  a  state.  Ko  dedxiotion  for  capital 
invested  in  patent  rights  is  permissible,  however, 
in  case  of  a  franchise  tax  as  distinguished  from 
a  property  tax  on  the  patent  rights;  nor  can  such 
a  deduction  be  made  in  taxing  shares  of  stock  in 
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the  hands  of  etoclcholders* 

But  as  letters  pntcnt   do  not  exclude  from 
the   cpwrction  ox   Lliw    tuii  or  liconse  law  of  the 
state  tlie   tangi'ble  property  in  which  the   invention 
or  disooYrry  is,  «mTi)odied,   it    is   competent  for  a 
state  to  rec[Uir«  the  vendor  of  a  patented  article 
to    uake  Out   a  licenp«;   "z\t   the;  patented  article 
lts3lf  may  "be   ta:xed  at  "Its  true  value   in  money", 
thoUj^  ths-t   v->lue   ip  enhanced  by  thj   value   of  the 
patent*     So,   too,   in  the   case   of  copyrights,   the 
tangihle  property  \iriiioh  is  proj^uoed  under    i,he 
p  rot  miction  of  th'-s    3xci.-.;o5.Ye   rii;ht  granted  hy  the 
federp.1  govemnent  -  pirates,   ■faooJcE;,  etc.   -  is    sruh^eot 
to  tax-.tion  Ity  thi    state. *' 

2  COOL.j;f  •j.'ajCATIO?!,   618. 

Tlie   foreg-oing  taxt  is   aTiply  sustained  wiuh  reference  to 
thf*   taxation  of  eopyri  ^hts  "by  the    followiu{r  oases: 

i^ehater  ▼.   Virginia,   103  U.S.   034,   26  L.Ed.   566; 
In  re  Sheffield,   64  Vet*  8tf8j 

Poople    jr   rt^l  A.    J.    Johnson  Go. v.   Rol)t;rt«,l69  H.Y.70, 

&S  S*&.   685,   46  L.R.A.   1R6; 
People  ex  rcl  Mieon  Eleo.   Illuminating  Co.  ▼.   Board  of 

Assessors,   City  of  Brooiclyn,   166  5.Y.417; 

ol  N.K.    E69,  4iZ  L.   R.   A.    290. 

ilren  the    foregoing:  quotation  and  the  citations  of  authority 
heroic  set   i'oivh  it  Sippctae  conciusivt^iy  tnat   slutes  i^ave  no 
rl^t     to   tax  copyrights*        In  view  of  ^he   iaot  that   ^ho   Lt&te 
Of  CJillfoi-nia  has  no  right  to    tax  t*  cooyrx^ht  the  -assessor  of 
the   City  and  County  of  San  l^ranolsoo   cannot   assess  the  same. 

i^herefore,   it  is  u-.y  opinion  that  the  copyi-iftht  aentionod 
in  jour  reouest   is  not  taxable. 

Respectfully, 

Olty  Attorney. 
fHS  ASS3SSC«. 
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M&POh  10,  1987. 

SUaJSCT:  Rasidenoe  Defined, 

D«ap  Sir: 

Your  request  for  an  opinion,  dated  Maroh  9, 
1927,  was  reoeived,  as  folloims: 

RE  JJIOST 

"IPhis  off loe  wishes  your  opinion  regard- 
ing; the  legal  status  of  the  following: 

•resident  of  the  Olty  and 
County  of  San  Franoiseo* 

and  also  *legal  resident  of  California'. 

miat  oonstitutes  a  residenoe  for  taxation 
purposes?  Seotion  1^   of  Article  XIII  forbids 
exemption  to  those  not  legal  residents  of  Cali- 
fornia , " 


OPINIOH 

Your  request  for  an  opinion  mentions  seotion  1^ 
of  Article  XIII  of  the  Constitution  of  California.  The  (luestlon 
of  the  residenoe  of  one  mentioned  in  this  oonstitutional  pi>o-> 
vision  is  answered  by  the  hereinafter  mentioned  soot ions  of 
the  Political  Code.  Perhaps  the  hotter  vmy  of  defining  Just 
who  is  a  resident  of  the  City  and  Coujity  of  San  Franoisoo  and 
who  is  a  legal  resident  of  the  State  of  California  is  by  in- 
serting herein  the  Political  Code  seotions  governing:  the 
question  of  residence.   Ihe  tern  "legal  resident  of  California'' 
simply  means  "resident  of  Calif omla";  the  word  "legal"  is 
extraneous  and  unneoessary  to  determine  residenoe.  One  who 
Is  a  resident  of  the  City  and  County  of  san  Franolsoo  is 
necessarily  a  resident  of  the  state  of  California. 

fhe  followlzig  two  code  sections  amply  define  and 
determlze  the  q.uestlon  of  resldeziae: 

POLI'x^ICAL  CQDJ  SijOTIOK  52. 
"Residenoe,  rules  for  determining .  "very 
person  has,  in  law,  a  residence.   In  determin- 
ing the  plaoe  of  residence  th&  following  rules 
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are  to  be   observed: 

ii*   It  is  the  pl&oe  where  one   remains  when 

not  oalled  elsewhere  for  labor  or  other 

special  or  temporary  ptirpoae,   and  to  whioh 

he   returns  In   seasons   of  repose; 

2.     There  can  only  be  one  residence; 

2.     A  resldenoe  oannot  be  lost  \mtll  another 
Is  gained.; 

4.  The   resldenoe  of   the   father  d;irlng  his 
life,    ancL  after  his  death  the  residence  of 
the  laother,   while  she  remains  unmarried,    Is 
the   residence  of  the  unmarried  minor  child; 

5.  The   resldenoe  of  the  husband  is  the 
resldenoe  of  the  wife; 

6.  The  resldenoe  of  an  uxuaarried  minor  who 
has  a  parent  liTlAg  oannot  be  ohanged  by  either 
hss  own  aot  or  that  of  his  guardian. 

7.  The   resldenoe  can  be  ohanged  only  by  the 
union  of  aot  and  intent." 


POLITICAL  COIff^   SliCTION  1859. 

"Rules  for  determining  plaoe   of  resldenoe. 
The  board  of  eleotlon,    in  determining  the  plaoe 
of  resldenoe  of  any  person,   must  be  governed 
by  the  followln,-?  rules,   as  far  they  are  ap- 
plioable : 

1.  Thiett  plaoe  imist  be  considered  and  held 
to   be  the  resldenos  of  a  person  in  whioh  his 
h&liitatlon  is  fixed,    and  to  v^ioh,   whenever 
he   Is  absent,   he  has  the   intention  of  returning; 

2*  A  person  must  not  be  held  to  have  gained 
or  lost  resldenos  by  reason  of  his  presenoe  or 
absence  from  a  plaoe  while  employed  in  the 
service  of   the  United  states,    or  of  tills  state, 
nor  while  engaged  in  naifigation,   nor  while  a 
student  of  any  institu-tlon  of  learning,   nor 
while  kept  in  an  almshouse,   asylum,    or  prison; 

3*  A  person  must  not  be  considered  to  nave  lost 
his   resldenoe  who  leaves  his  home  to  go  into 
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another  state,    or  preoinet  In  this  state, 
for  temporary  purposes  merely,   with  thfi 
intention  of  returning; 

4*     A  person  must  not  be  considered  to 
hare  gained  a  x>e3ldezio«  in  any  preoinot 
into  nAiioh  he   ooznee  for  temporary  pxirposes 
merely,   without  the  intention  of  malcing 
8uoh  precinot  his  home; 

5.  If  a  person  remove  to  another  state 
with  the  intention  of  making  it  his  residenoe, 
ha  loses  his  residence  in  this  state; 

6.  If  a  person  remove  to  another  state 
with  the  intention  of  remaining  there  for 

an  indefinite  time,    and  as  a  plaoe  of  present 
residence,   he  loses  his   residence  in  this 
state,   notwithstanding  he  entertains  an 
intention  of  returning  at  some  future   period; 

?•     The  plaoe  where  a  man's  family  resides 
must  be  held  to  be  his  residenoe;   but   if  it 
be  a  plaoe  for  temporary  establishment  for  his 
family,    or  for  transient  objects,    it  is  other- 
wise; 

8.  If  a  man  have  a  family  fixed  in  ozte 
plaoe,    and  he  does  business  in  another,    the 
former  mast  be  considered  his  plaoe   of 
residenoe;   provided,    tliat  any  man  having  a 
family,    and  who  has  taken  up  his  abode  with 
the  intention  of  remaining,    and  whose  family 
does  not   so  reside  with  him,   must  be  regarded 
as  a  resident  where  he  has  so  taken  up  his 
abode; 

9.  The   residence  of  the  husband  is  the 
residence  of  the  wife  except  in  the  case 
mentioned  in  the  provision  in  subdivision 
eight  hereof; 

10.   The  mere  intention  to  aoq.ulre  a  new 
residence,    without  the  fact  of  removal, 
availB  nothing,   neither  does  the   fact  of 
removal,    without  the  intention." 


A  reference  to   -ttiese  code  sections  should 
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In&loato  to  you  the  solution  of  all  (luestions  of  resldonoet 

RespdOtfuUy, 

Assessor. 
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Itar.  12th,  1927. 


SUBJIECT:  Omission  or  Failure  to  Declare 
Personal  Property. 


Dear  Sir: 

Your  request  for  an  opinion,  dated  llarch  9tli,  1927,  as 
follows,  is  at  hand: 

REQUEST; 

"I  have  an  estate  in  protate  in  which,  upon  check- 
ing up  the  orders  confirming  the  sales  of  personal  prop- 
erty during  the  months  of  September,  October  and 
November,  1926,  I  found  assessable  stocks  to  the  value 
of  over  C200»000  which  were  sold  during  that  period. 

The  attorney  in  making  his  return  statement  for 
the  estate  for  the  years  1925  and  1926  omitted  to  declare 
any  of  these  stocks.  I  took  the  matter  up  with  him  and 
the  only  explanation  he  had  was  that  the  stocks  were  up 
as  security  to  the  banks  for  a  loan.  In  such  case  you 
have  already  rendered  an  opinion  that  it  did  not  relieve 
them  from  taxation. 

I  now  refer  you  to  Section  3648-49,  especially  3649. 
I  will  further  state  that  in  this  case  no  inventory  has 
been  filed  or  an  inheritance  tax  appraiser  been  appointed, 
as  yet.  I  am  of  the  opinion  that  the  attorney  is  going 
to  raise  the  point  the  stocks  are  no  longer  under  his 
ownership  or  control. 

Kindly  advise  me  in  this  matter  at  your  earliest 
convenience." 


opmioH. 


Unquestionably,  from  your  reqxiest  it  appears  that  there 
was  no  return  made  of  personal  property,  consisting  of  stocks  to 
the  value  of  over  0200,000.00,  for  the  years  1925  and  1926.   In 
your  request  you  referjred  to  a  prior  opinion  rendered  by  this 
office  in  idiich  it  was  held  that  the  mere  fact  that  stocks  were 
given  as  collateral  security  to  a  bank  for  a  loan  did  not  relieve 
them  of  taxation. 

You  referred  to  Sections  3648  and  3649  of  the  Political 
Code.   Section  3648  of  the  Political  Code  deals  with  the  wilful 
concealment,  removal,  transfer  or  misrepresentation  by  the  owner  of 
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property,  or  the  agent  thereof,  to  evade  taxation.   This  section 
provides  for  a  penalty  upon  discovery  of  such  concealment,  removal, 
transfer  or  misrepresentation,  and  reads  as  follows: 

"ioiy  property  wlllfxilly  concealed,  removed, 
transferred,  or  lalsraprtjsented  by  the  owner  or  agent 
thereof,  to  evade  taxation,  upon  discovery  must  be 
assessed  at  not  exceeding  ten  times  its  value,  and 
the  assessment  so  made  must  not  be  reduced  by  the 
board  of  supervisors." 

;>eetlon  3649  of  the  :?olltioal  Code  provides  that  property 
discovered  to  have  escaped  assessment  for  the  last  preceding  year, 
if  such  property  is  in  the  ownership  or  under  the  control  of  the  same 
person  who  owned  or  controlled  it  for  such  preceding  year,  may  be 
assessed  at  double  its  value.  This  section  reads  as  follows: 

"Any  property  discovered  by  the  assessor  to 
have  escaped  assessment  for  the  last  preceding  year, 
if  such  property  is  in  the  ownership  or  under  the 
control  of  the  same  person  who  owned  or  controlled 
It  for  such  preceding  year,  may  be  assessed  at 
double  its  value." 

Section  <>646  of  the  Political  Code  hinges  entirely  upon 
the  question  of  whether  or  not  the  concealment,  removal,  transfer 
or  misrepresentation  was  wilftil.  If  it  were  not  wilful,  the  penalty 
provided  by  this  section  could  not  be  assessed.   In  other  words,  it 
must  be  shown  that  the  evasion  was  wilful.   Section  3649  of  the 
Political  Code,  however,  does  not  depend  upon  a  wilful  escape  from 
assessment.  Section  S649  of  the  Political  Code,  since  the  word 
"may"  is  used  therein,  is  not  mandatory.   The  Assessor  may  use  his 
own  discretion  in  regard  to  whether  or  not  he  desires  to  assess  the 
property  at  double  its  value.  However,  Section  3648  of  the  Political 
Code  is  mandatory,  provided  the  evasion  is  wilful. 

There  is  no  question  about  the  constitutionality  of 
Section  3649  Political  Code. 

SAH  LUIS  OBISPO  vs.  PETTIT, 

87  Cal.  499. 

The  evident  purpose  of  Section  3649  is  to  carry  out  the  general 
intention  pervading  the  revenue  system  that  all  private  property 
shall  bear  its  share  of  the  burden  of  taxation,  and  it  is  applicable 
whenever  property  has  eseaped  assessment  the  previous  year, 
regardless  of  the  cause. 

However,  from  your  request  it  appears  that  the  attorney 
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representing  the  est&te  may  raise  the  point  that  the  stocks 
are  no  longer  -under  the  control  or  ovmership  of  the  estate.  In 
view  of  the  phraseology  of  Section  ^649  of  the  Political  Code, 
it  appears  that  this  point  would  be  good  if  raised,  since  the 
statute  is  a  penal  one  and  therefore  must  be  strictly  construed. 
Such  a  statute  is  limited  by  its  own  words.  I'herefore,  the 
only  recourse  that  could  be  had  against  the  taxpayer  would  be  an 
action  at  law  commenced  under  Section  3771  of  the  Political  Code, 
which  provides  in  part  that  when  the  total  amo\int  of  taxes  and 
esseesments,  together  with  pena,lties  &.nd  costs  thereon,  amoiints 
to  the  sum  of  1^^500.00  or  more,  the  otate  may  bring  suit  against 
the  o'/mer  of  the  property  for  the  collection  of  tne  taxes  or 
assessments,  penalties  and  costs.  The  manner  of  proceeding  is 
outlined  in  Section  S899  of  the  iolitical  Code. 

As  a  matter  of  law,  I  q.ueBtion  seriously  tiie  legality 
of  the  sale  of  the  stocks,  since  no  inventory  had  been  filed  nor 
had  an  appraisement  been  made  thereof  at  the  time  of  their  sale. 
However,  it  would  be  practically  impossible  to  attack  the  sale 
collaterally  In  an  attempt  to  enforce  a  penal  tax  provision. 

It  would  be  your  duty  at  this  time  to  ascertain  whether 
or  not  the  property  vrlxich  was  not  listed  for  assessment  in  19E6 
and  19£6  was  wilfully  concealed  or  misrepresented  to  evade  taxation. 
If  it  were  not,  then  it  is  your  duty  to  proceed  towards  the 
collection  of  the  19E5-26  taxes,  eliminating  however,  the  pe&alty 
provided  by  Section  3649,  since  the  stocics  are  no  longer  in  the 
ownership  or  under  the  control  of  the  person  v^ho  owned  or  controlled 
them  for  the  years  1926-26. 


Hespeotfully^ 


CITY  ATTORHEY. 


Assessor* 
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whloh  provide 8  that  vdioneTer  a  boM  or  "bonds  has  or  have  been 
lost  or  destroyed  in  the  State   of  California  by  lire,    earthaualce 
or  other  oalamity,    one  night  prooeed  by  a  speoial  aetion  for 
the  oanoellation  of  the  original  bonO.  and  the  isetuanoe  of  a  new 
one,    or  duplicate  in  place  of  the   original,    but  there  does  not 
appear  to  be  any  speoiauL  statute  for  the  replaeement  or  restora- 
tion of  a  stolen  bond*     Therefore,   it  would  be  neeessary  for  the 
lawful  owner  of  a  bond  whioh  was  stolen  to  bring  an  aotion  in 
equity,    setting  forth  the  faot  that  he  was  the  owner  of  the 
original  bond  and  t  le  oiroumstanoes  under  whioh  it  was  stolen 
from  him.      (Brown  ts.  An&erson-Cottonwood  Irr.  Diet.  183  Cal.l86)« 

It  is  the  duty  in  an  equitable   prooeeding  for  plaintiff 
to  allege  that  he  will  pay  all  expenses  in  oonneotion  with  the 
restoration  or  replaeement  of  the  bond. 

In  this  instance  it  would  be  necessary  for  the 
First  National  Baalc  of  Columbus,   T/isoonsin  to  bring  suit  in 
the  Superior  Cotirt  of  the  state  of  California,    in  and  for  the 
City  and  County  of  San  Franoiseo  for  the  restoration  or  re- 
plaeement of  the  bonds  and,    in  Tiew  of  the  faot  that  there  is 
no  speoial  method  by  whioh  a  prooedure  is  outlined  for  the 
restoration  or  replaoe.iient  of  bonds  in  our  laws,   an  Ssiuitable 
aotion  setting  forth  all  of  the  faots  would  suffioe.    (16  Cal.   Jar. 
695).    (25  Cyo.1609). 

The  oourt  in  e equity  probably  would  also  demand  an 
Indemnity  bond  indemnifying  the  City  and  County  of  San  Franoiseo 
from  azxy  loss  whioh  might  be  sustained  as  a  result  of  the 
issuanoe  of  duplicate  bonds  similar  to  that  provided  in  Section 
341fi,   Civil  Code,    in  oases  of  negotiable  instruments  whioh  have 
been  lost,  destroyed  or  damaged  by  oonflagrations  or  other  publio 
•alaaities. 


Respeotfolly, 


Ciry  ATIORHEY 


Treasurer* 
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Haroh  16,   1927, 


SUBJECT:  Exemption  from  Taxation  of 
Property  XTsed  for  the   Care, 
ICalntenanoe  or  Upkeep  of 
Oeaeterles.. 


Dear  Siri 

Your  reciuest  for  an  opinion  dated  February  11, 
1927,  &8  followB,    is  at  hand: 

RE.JHSST 

"This  offioe  respeotfully  submits  here- 
irlth  a  oopy  of  a  letter  recently  reoeiyed 
from  Jad^  Brittan,  re  properties  both  real 
and  personal  otmed  by  a  oemetery  association 
•lalBWd  exempt  from  taxation,  (see  see.  IB 
of  Art.  13). 

This  office  feels  that  to  exempt  a  Class 
A  building  together  with  the  land  and  personal 
property  thereon,  icept  and  used  as  a  hotel, 
was  not  the  intent  of  the  law  reoently  passed 
and  that  to  exempt  this  property  would  be  un- 
fair to  those  In  oompetition  in  the  same  line 
of  business. 

Your  opinion  or  adriee  will  be  greatly 
appreolated." 


OPIKIOB 

Seotlon  lb  of  Article  XIXI  of  the  Cozistltution  of 
California  provides  as  follows: 

"All  property  used  or  held  exclusively 
for  the  bxirial  or  other  permanent  deposit 
of  the  human  dead  or  for  the  care,  maintenance 
or  «p)»tp  of  such  property  or  sxioh  dead,  except 
as  used  or  held  for  profit,  shall  be  free  from 
taxation  and  local  assessment.  (Hew  section 
adopted  November  2,  1926.)'' 

The  words  used  in  this  constitutional  provision  are  plain  and 
uaamblguous.  Therefore,  they  must  be  interpreted  without 
attempting  to  determine  the  intention  of  the  people  when  the 
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eonstltutlonal  provision  vas  passed.  Possible,  or  even  probable 
mtanings,  when  the  words  of  a  oonstltutional  provision  are  plain 
and  tinambl£U0ti8  oannot  be  considered.  No  two  meanings  oan  be 
plaeed  on  the  words  employed.  Therefore,  it  is  mandatory  on  the 
oourts  to  aooept  the  words  as  used,  whether  they  were  used  wise- 
ly or  unwisely,  or  whether  fotinded  on  good  reasons  or  not.   A 
olear  and  definite  meaning  oannot  be  oonstrued  away  by  the 
history  of  the  past,  or  by  any  mlsohief  that  it  may  be  supposed 
it  was  intended  to  remedy.   (City  and  County  of  San  Franolseo  vs. 
HoOovem,  28  Gal.  App.491). 

If  the  Hotel  Dalt  were  purchased  by  the  Cypress  Lawn 
Cemetery  Assooiatlon,  a  cemetery  corporation,  for  the  purpose  of 
inrestiag  the  tjrust  funds  of  the  corporation,  which  arose  out 
of  moneys  paid  into  the  corporation  for  the  maintenance  and  up- 
keep of  cemetery  lots,  it  certainly  is  property  xised  or  held 
ezoiusively  for  the  care,  maintenance  or  upkeep  of  cemetery  lots 
within  the  meaning  of  section  lb,  provided,  of  course,  that  the 
corporation  set  it  aside  for  this  purpose.  The  purposes  for 
tidiieh  such  fonds  smst  be  used,  and  the  form  of  investments  in 
ihioh  such  funds  mast  be  placed,  are  expressly  limited  by  the 
provisions  of  our  Civil  Code. 

SBGTIQg  617-  CIVIL  OOBE; 

''Fund a  of  cemetery  corporation  for  perpetual 
care  of  lots.   Axiy  cemetery  corporation  or  as- 
sooiation  under  contract  for  the  perpetual  care 
of  a  certain  lot  or  lots  in  the  cemetery  of  said 
corporation  or  association,  is  hereby  expressly 
forbidden  to  use  the  funds  received  for  the  per- 
petaal  care  of  any  lot  or  lots  under  such  contract 
or  contracts,  for  any  other  purpose  than  to  pro- 
vide the  perpetual  care  mentioned  in  said  contract, 
and  it  shall  be  the  duty  of  the  board  of  directors 
or  board  of  trustees  of  a  cemetery  corporation  or 
association  receiving  funds  from  perpetual  care  contracts 
to  Invest  or  reinvest  such  fiinds  in  bonds  of  the 
United  States  or  the  state  of  California,  or  of 
any  county,  city  and  county,  or  city  of  the  state 
of  California,  or  in  first  mortgages  on  real 
estate,  or  in  centrally  located  ino one  producing 
improved  real  estate  in  any  city  or  city  and 
county  m  this  state.'' 

The  corporation  as  trustee  of  funds  paid  into  its 
treasury  for  the  maintenance  and  upkeep  of  oemetery  lots 
cannot  use  such  funds  for  the  purpose  of  investing  for  its 
own  profit,  and  must  invest  such  funds  in  aeoordance  with 
the  foregoing  code  section,  see  also  Section  2229,  Civil 
Code.   (Sims  vs.  Petaluma  aas  Light  Co.,  131  Cal.656). 
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Ther*  oan  be  no  doubt  aa  to  the  meaning  of  the  language 
"for  the  oare,  aalntenanoe  or  uplceep  of  suoh  property  or  suoh 
dead".    The  words  "euoh  property"  refer  to  the  property  used 
or  held  eaelusively  for  the  burial  or  other  permanent  deposit 
of  the  human  dead.   The  wo ids  "oare,  aalntenanoe  or  upkeep'  are 
of  suoh  oemon  and  general  usage  that  their  meaning  need  not 
be  defined*  They  oust  reeelTe  their  oontaon  and  aceepted  loaanlng. 
(City  of  Pasadena  ts.  Railroad  Goimlsslon,  183  Cal.526). 

If  the  hotel  were  used  for  the  profit  of  the  corpora- 
tion there  would  be  no  exemption*  If  it  Is  used  for  the  piirpose 
of  perpetuating  the  trust,  then  the  oorporatlon  need  pay  no 
tax  upon  It . 

G,G,   seotlon  617  sets  forth  how  funds  paid  into  a 
••aetery  assoolatlon  may  be  invested,  when  suoh   funds  are  paid 
oyer  to  the  assoolatlon  for  the  perpetual  oare  of  eemetery  lots* 
The  Hotel  Dalt  property  would  be  included  within  the  meaning 
of  this  seetion,  slnoe  it  is  centrally  looated  Inoome  producing 
Improved  real  estate  in  the  City  and  County  of  San  Francisco, 
With  this  proposition  we  can  have  no  ouarrel.   if  the  cemetery 
association  can  show  that  the  money  used  for  the  pox'Ohuse  of 
the  Hotel  Dalt  oaoe  from  its  perpetual  trust  fund  and  is  now 
a  part  thereof,  it  is  entitled  to  an  exemption  from  taxation  as 
proTlded  in  Section  lb. 

The  qaestion  of  whether  or  not  the  furnishings  of 
the  hotel  are  exempt  from  taxation  offers  another  separate 
and  distinct  problem.  Our  law  does  not  provide  that  the  funds 
of  a  cemetery  oorporatlon,  set  aside  for  the  perpetual  oare  of 
oeoetery  lots,  may  be  invested  in  furniture  or  other  personal 
property.   The  oemetery  corporation  is  restricted  by  Section  617 
of  tiie  Civil  Code  to  the  Investment  of  its  trust  funds  in  bonds 
of  the  trnited  states,  state  of  California,  or  of  any  county, 
oity  and  county  or  oity  of  the  State  of  California,  in  first 
mortgages  on  real  estate  or  in  centrally  located  inoome  pro- 
ducing Improved  real  estate  in  any  city,  or  oity  and  coxmty 
in  the  State  of  California. 

It  la  quite  obvious  from  a  reading  of  this  section  that 
suoh  personal  property  is  not  a  proper  subject  for  the  investment 
of  trust  funds  for  the  perpetual  care  and  maintenance  of  cemetery 
lots.   The  fact  that  the  furniture  and  fixtures  of  the  hotel 
might  have  been  aoiuired  for  the  purpose  of  preventing  loss  to 
the  trust  fund  some  years  ago  does  not  help  the  situation,  since 
the  cemetery  oorporatioa  has  no  legal  right  to  carry  furniture 
and  fixtures  in  its  trust  fund.   It  is  limited  by  law  to  the 
manner  of  its  Investment  of  suoh  funds.   I  do  not  Q.uestion  the 
fact  that  the  eemetery  corporation  may  own  the  furniture  and 
fixtures  and  operate  the  hotel  for  profit,  but  I  do  question  the 
right  of  the  oorporatlon  to  Invest  its  trust  fund  money  in  a 


lo 


#4. 

form  of  property  not  permitted  to  oemetery  oorporations  in  th» 
State  of  Calif omia. 

It  was  evidently  the  duty  of  the  corporation  to  do 
exactly  what  it  did  in  purchasing  the  personal  property  in  the 
manner  in  whioh  it  did  so  (26  R.C.L. ,  Seo.lSl,  p.lESl),  bat  to 
attempt  to  exempt  such  property  from  taxation  upon  the  theory 
that  it  is  now  bein^  used  for  the  Biaintenanoe  of  oeiMtery  lots 
is  obviously  wrong. 

I  am  eonstrained  to  believe  that  under  the  oiroxuB- 
stances  the  land  and  improvements  involved  here  are  exempt  from 
taxation  under  section  lb  of  Article  XIII  of  the  constitution, 
but  I  am  of  the  opinion  that  the  personal  property  is  not  exempt, 
although  the  constitution  provides  that  all  property  used  or 
held  exclusively  for  the  oaro,  maintenance  or  upkeep  of  cemetery 
property  is  exempt  from  taxation. 

!?7hile  a  constitutional  provision  will  ordinarily  over- 
X!ule  a  statute,  it  is  clear  that  Section  lb  makes  a  distinction 
between  property  held  for  non-profit  purposes  and  property  held 
for  profit  purposes.  It  was  never  intended  that  the  code  section 
dealing  with  the  investment  of  cemetery  funds  should  be  sub- 
ordinated to  the  constitutional  provision.   It  is  true  that  the 
constitutional  provision  permits  a  tax  exemption  for  property 
used  for  the  oaro,  maintenance  or  upkeep  of  cemetery  lots,  but 
if  the  holding  of  such  property  is  of  itself  xmlawful  for  this 
purpose,  the  passage  of  the  constitutional  provision  could  not 
cure  it  of  such  unlawfulness.   Therefore,  the  real  property 
and  improveiaents  would  be  exempt,  and  the  personal  property, 
consisting  of  furniture  and  fixtures  would* be  taxable. 

Kespeetfully, 


01 TY  ATTORHEY. 
Assessor. 
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March  18,192  7. 

SUBJjiCT:    Transfer  of  Permit   to 
Operate  Put)lio  Garage. 

Gentlemen:  - 

Responding  to   your  request    for  an  opinion  as  to   the   transfer 
to  W.   F.   Harrison  of  a  permit   for  operating  a  public  garage,  whioh 
said  permit  was  issued  to    John  C.    .i-ohlln  on  jlpril  2S,1918,   and  inci- 
dental matters  connected  therewith,  permit  me  to   inform  you  as  follows: 

OPINION. 

The  permit  issued  to   John  C.   Zchlin  was  personal  and  applied 
to  the  premises  therein  described,   and  v;hen  Lr.    ^chlin  sold  his    business 
to  another  party  it  was  the  legal  duty  or  the  purchaser  to   secure  a 
transfer  or  a  re-issuance   of  that  permit  to  him.     As   I  ai.  iniorraed  that 
such  a   transfer  was  never  made   and  that   the   garage  was  closed  later  on 
and  has  reiiiained  vacant  since  that   time,  you  are   informed  that  no  permit 
exists  for   the    operation  of  the   garage  by  lir.    John  C.   -iohlin,   or  aiuy 
othe;-  person,   on  the   South  side  of  Bush  Street  175  feet   .Ves*  of  Fillmore 
Street. 

She   permit  not  only  lapsed  when  Llr.    iJchlln  surrendered  possession 
of  the  place   without   securing  a  transfer   thereof,  but  in  addition  was 
violated  by  th      operation  of  the   f;arage   yd  thou  t  legal  authority  and  also 
by  the   abandoninont  "^^ereof. 

Your  Board  would  have   the    legal  right   to  transfer  said  preinisee 
from  ilr.    xiJchlin  to  Ivir.  Harrison  were  Mr.   IIurriEon  the  direct  purchaser 
from  Mr.   ^chlin,  and  had  the  transfer  been  effected,   but   in  view  ol  the 
admitted  facts,   it    Is  ;.iy  opinion  that  your  iioard  has  no  ri^t  to  now 
transfer  said  permit  from  ilr.    iJohlln  to  Itr.  Harrison. 

You  are    farther  informed  that   a  new  application  should  nov/  be 
filed  for  the   operation  of  a  public  f;arage  at  the  premises   in  Ci^uestion 
by  Llr.   Harrison,   and  aa  the   location  is  now   in  the   second  residential 
diatrict,   In  uhich   bucsiness  of  this  kind  cannot  be   transacted,   the   ;:.onlng 
Ordinance   would  have   to    Ve  changed  befoi-e   such  a  per  it  could  be   granted. 

I  arn  not   informed  as  to   just  what  alterations  have   been  nade   In 
the   premises  for  which   a  per;-.lt  was  originally  sectired.      'i'he  Board  of 
Public    ..orks  has  authority   to   ;^-rant   permission  for  alterations,    if  such 
alterations  are   legally  and  properly  made,   and  that  would  not  in  and  of 
Itself  bvi    trafflcient  for   the  revocatiOii  of  a  permit   of  this  kind  and   it 
would  be      legal    for  a  person  holding   sucii  permit,   to   make  alterations 
in  a  building   covered  by  such   a  permit,   provided  he  had   the  necessary 
authority  so  to  do,   and   such  alterations  did  not  render  said  promises 
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unfit  for  the   oontlnuction  of  the  burlneas  for  which  the 
permit  hud  bedn  £cr&nt^>d«       If  suoh  alte  nit  ions  did  x'ender 
said  premises  lufit  lor  said  pux* poses,  your  iionorabXe  Board 
oould,  of  course,  revoke   such  permit. 


Respectfully, 


City  Attorney . 


BQ/iliL'   OS  SUi'ISRVlSOR^* 


riiilJn 


Uaroh  18,1927. 


SUBJECT:   Blanket  Bond  not  Legal  to 
Cover  Blastiri^   Operations. 


Gentlemen: - 


Responding  to   your  request  for  an  opinion  as 
to  whether  or  not  it  will  "be  possible   for  steam  shovel 
and  trucking  contractorB  to  file  with   ihe   Board  of  ^'uhlio 
Works  a  blanket  "bond  of  sufficient   amounts  to  cover  blasting 
that  members  of  the  aesooiation  might  do  within  the   City  and 
Coxuity  of  San  Francisco  for  a  period  of  one   year  to   indiscrimi- 
nately carry  on  blasting   operations  withouc   securing  individual 
permits  therefor,  penrilt  ne   to   say: 

The  regulation  of  the  ©aqploslon  of  blasts  Is  contained 
in  Ordinance  Ho.l£04  of  Liay  1G,1904,   as  amended  by  Ordinance  llo. 
378,   :iew  !:eries,  approved  :^arch  10,1900.      It   is  therein  provided' 
that   a  peniit   shall  be   secured  by  any  p^^rson,   firm  or  corporation 
to  explode  or  cause   to   be   exploded  any  powder  or  other  explosive 
material  for   the  purpose  of  blasting  and  for  kindred  purposes  and 
that   a  bond  must  be  filed  for   the  protection  of  persons  and  property 
contiguous  thereto,   and   it  is  onlawf^al  for  any  parson,   fiiiu  or 
corporation  to   explode  or  cause   to   bo   exploded  any  blast  without 
securing  such   a  permit. 

This   ordinance  is   airply  justified  \inder  the  exercise 
of   the   police  pov-er  and   it    is  nectsscry  for  the  protection  of 
persons   snd  property  in  this  City  and  County.      The   Board   in  said 
ordinance  has  discretion  to  grant  or  refuse  such  permit   in  uccordan<£ 
with  the    facts  presented  surrounAln,^  each  particular  locality,   and 
I   jyn  of  tho    opinion  that    such   ordinance    should  remain  as  at  present 
and  that   it  \vould  not  be  legal  to   adopt   a  blanket  ordinance  allov/lng 
Indiscrlnlhate  blast iiag  without  an  opportunity  bein^,  granted  citizens 
and  property  ov/ners  to  protest  .'against   blasting  opax'ations   in  looa- 
litieB  affecting  such   citizens  and  pi'operty  owners. 

P-espect  fully. 


City  Attorney. 
Board  of  Supervisors. 
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ltex«h  EE,19^27. 


1:  of  v^orpo  rati  one 
-i'j  -.i'l,/  In  Califoi'nia  tuiu.     ■,x^'=>^'-"' 
of   J;.aifomla  - 
Columl)ia  Jte«l    '-      :.r;tlon« 

irj 

Tour  reoiieet  fdi*  an  opinion  is  at  hand  ooacornlac  the 

c^ueetiott  ^       '  '-'    '■    '-     '^    '-'-      •-    -^'~'!.        -^tc  In  r  -^ '   - -lu 
•f  th«  Col  ,  ident  v.  .ion, 

evook  of  to   lix  th**  ut.  iuw 

0.'  01    v.,J.ilOitiia,   ii    -.---iiti  vuiu-c^i-stood 

tL...  .    .  iB  px^ijwrty  ouwaid&  oi'  Uilo  i:t;-.tu. 

It  RTjoeare  thnt   the   rysrkttt  valuo  of  the   oatstiuidln^v 

ivltt  ;  twel  C  ..ion  tot   "  cujQ  of 

,        ,        .      ,  ^gi\)lti   aBBc  -o  ooi-v  loot. ted 

,  .vAii.  Oa    .1    J        »       •♦ui*      -iii.    «. ii'iur^noe 

-    llid  O.AV    . ..    ij<-..,jitul  vitaoJc  iiiid  tho 

U...  in  vnJLil'orui^  w.^.4kii.iox'e  aiiiOontc   tv>  the  8\iiF. 

01  ,  -   ^  ,  •       . 

Tbiere  a.i'«  two  theovlta  xstiloh  pr<3«"ant  thoineolvee  In  tUla 
matter  the   flret  boi  ^her  or  not  the   t^in^ilslo  lissftt*  In 

C:.>lifomif>    rhouia   bo  ;,oa  iTor.;  th»    total  t-  'v;i^'le  aaacti;  A< 

the   oo:  ion  ,  ana    Uiu  aaedSBable  vuluu  oi  ihu  Btoolc  flxod  u.;on 

th«  ni  :■    tlicrtiol'*      vh-    y,  "icnd  "';-i;iuj  \.hji;..,r  or   ..ot   the 

tan  i!)i     ..iiwts  in  California  ctad  iro^i  ir.  .  out- 

Csta.^.i..  ,    Lt£.l    KtOf^l:    Df    Uifc     ,  I  :iC    «.t»«i*asul/l0 

valui;   ::i  «'.    ,.   o        r  ,  inofe  •  ^.,h.od  will  result 

In  :■  leatf','.    ..  .:x      ).  .  i.;^-holU',  -       .      ..    _        ^u  w- iif  oi*-'J.t., 

anotien  36S7  of  tho  x'olltioal  Ood«  as  aiAnded  in  19Sd 
provld98  as  roUowrsi 

"In  dete raining  the   full  c  la©  cl   t^uch 

clmrttc  of  oapltul  etook  Ih..  ..i   ba  de- 

duotod  th<i>  Y&lu«  of  the  px'o,>«rt^   in  a  lifornla 
of  tho  corporation  ty  v^iioh  eaoh  uiuros  of 
oat^itaX  etook  aru   iaHU&d*     L^Jid  and  i!npi-oYti:^«nta 
t/.erijon  ?.h:ill   ixs   ae.iai'atvly  aasass^d*     UultlT&ted 
und  unoultlvutad  land,  of  tho  aam  q.aaliti)r«  and 
clmllorly  cituutod,  shall  b«  aaaossod  at   tho 
samv  valxie*" 


From  a  reading  of  the   foregoing  oode  seotloti  it  will  "be 
noted  that    the  section  provides  that   in  deteri.inin^  the    full 
cash  val\i©   ol   tho   shares  of  ca^jital  stock  of   the   coirporatlon, 
there   shall  he  deduoted  the   valuci   of  tht;   corporate   property  in 
California.      Ihe  natural  queatiozi  ir.caedir.tely  arises  with   regard 
to  the   :;ieaning   of  the   1.enn  "fall  csh  vjilue".      If  the   term  "full 
cash  value"  means  the   market  Vuluc  of  the  shares  of  the   outstemding 
capital    slock,   the.i  the   assessaDle  value   of  the   etock  will  be   less 
than  if  the   term  "full  cash  value"   means  the     alue  of  the   assats 
regardless  of  the  .nt.rJcet  vi?JLi«j3    of  the    ptock,   since   the   total  assets 
exceed  the    total  market  value  of   tiie   outstanding  stock. 

The  market  value   of  the    atocic  oi   a   coipor;Ttion  nr   a  rjven 
day  is   synonyi-iOus  viiih  '-value"   and   "fall  cash  value"  defined  by 
Section  &617  of  the   .c'olitleal   Gocte,  ixai.   in    Lii     abeonce  of  exceptional 
or  extr;\crdinai'y  oouditions  i^ivin,^  an  abnormal  value    to  the   .v  cook 
on  the    I'iist  l.cnday  in  ...arch,    oht  ^^usecaor  nay  take   Itr,  market  value 
on  that  day  as  x'eprt^sertative  of  its   then  full  casii  value. 

Loe  iingeles  vs.   Western  Union  Oil  Go. 161  Cal.204i 
Crock  or  "s.    ':'cott,  1*9  G'eJ,.J)7.j. 

i.'hex'ofora,    it   lf>  my  opinion  that    tlie  assessable  value  of 
stook  held  by  resideu'cs  of  Caliiorx^i;;.   Il    tu:    li:^;  ,jr:-:\c  o  botv79en 
the   actual  tangible   assets  in  California  and  the  roarket  value  of 
the   stock  outstanding  on  tJie    i'iraj.  s.^ju<\j    iii  .i'ii'ch.     T'encs ,   th? 
assessable  v:JLuo  of   3toc':  held  by  rsisia^^nca  of  Ctiliiornla  la  the 
sura  of  §8,661,518.09.       Uader  this  theory   th'-:   a-notint  of  t.:inglble 
assets  looatel  outside  of  this  state  is  i>flfaaterial. 


llespeotf  ully, 

City   ittomey. 


mrl  ASSESSOR. 
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April  4.1927. 

SUBJiiOl':  Method  ol  Conputing  'i'axable 

Value  of  coraraon  and  ..'ref erred 
Stock  01   crji-poratious  Ownine 
Calil'omia  Px'oporty. 

Dear  Slr:r 

I  ain  in  rootiplij  ff  ;y<l>Hf  A'-I^est  oplaioa  as 


follows: 


1  -  "r^hat   is  i^hv;   proper  method  of  computing 
the   taxa"ble  velu©   of  1  t  haro   of  First 
i'ref©J?vt?u   ..Htfli?       l&o  1  charfe    of  Common 
Gtoci? 

(a)  Ihe  a^re^jate  "full  cash,  value"   of  the   stooke 

is  vS2,Ol6,000  riiiu  uh^   total  value  of  Cullfornia 
properties   is   ^10, 000,0 JO  or  aljout  lO/S?  of 
above   iigure.      I3y  this    .■ethol  the   stocks  are 
taxable   to  iho   vixt^nt  of  ^68. 76  per  siiaru  of 
I'iret  rref erred  and  7.. 66  per  aibare  of  Corraion. 

(b)  If  .'ref erred  stocks  are   regarded  as  baltt^  in 
soma  resyeots  analogouB  to   "oonds   it     lay  be   ars*ti6d 
that  since   the   value   of  t}io   bond  scjcuj'ity  in 
Caliio_raia   ic  less  than   the  lonfair VuTuc;  of  tho 
¥ondi,'  the   x^referi-ed    vtooks   nvo   fully  tr-y  blD." 


OIIUION. 


In  the   instant  oase   I  am  aasumln^j  that  the   oox-pora- 
tion  involved  Itj  oithor  a  forei^  ooi'poration  or  a  Calilbmia 
oorpoi-atioa  with  tangible   assets  located  outside  the   State. 

There   is  no  distinction  between  corcmon  and  preferred 
stock  ae  to  votiix^-  p  -weri      (Civil  (Jode  '^.'0,   oivil  i.;ode  ;>0£;)  nor 
iB   there  any  dictinotion  betwown  oorai.,on  and  preferred   stook 
except   as  to     latters  stated  in  articles  of  i-icorparation.     (Civ. 
Code  362.)    •   £nere  is   for  tax  purposes  no  dletlnction  iiotwoen 
coiriTiion  and  pre! erred   stocks. 

Seotion  5627  of  the  Joliticel  Code  now  provides 
thr.t   in  detexmialng  the   full  cash  valuo   of  the   chares  of  capital 
stook  of  a  corporation  there   El^iall  be   deducted  the   value  of  the 
oorporate  property  in  Califoinia.     lienoe  ,   in  order  to  dotonaine 
thy   taxable  value,   tl-it    fall  oash  valut    of  thu    stook  is  ascertained 
and  the   aiouat   of  tangible    c.xlifornia  assets  deducted  therofro^. 


"illK-: 


■:  iJfj  DO.' 


.vlO) 


.iiiCI. 


;.iji>ui:  t,;*;;. 


-2- 


She  natural  caestion  Immediately  arises  v.ltli  rc^^arcl  to  the 
■••aSmi  of  the  term  "fall   cash  value".      If  the   ^orm  "fall  cash 
reiue"  means  the  r;.ai*ket  value  oi'  the   shares  oi'  the  outstanding 
capital   stook  then  the   assessj.'ble  value  of  the    stock  will  he 
less  than  it  tht    *.erm  "fall  cash  value"   means  the  valua  of  the 
assets  roi  ai'dless  of  the  market  value   o±  the    stock. 

The  market  value  of  the    stock  of  a  corporation  on  a  ^-iven 
day  is   synonymous  v/ith  "value"   and   ^'full  cash  value"   defined 
hy  Section  3617  of   the  Political   Code  tind   in  the  aheence  of 
exceptional  or  extraordinary  conditions  givin,;   abnormal  value 
to   the   stock  on  tht:    first  Monday  in  Larch  the      ssessor  may  take 
Its  niarket  value   on  that  date  as  representative  of  its   then  • 
"full  cash  value".      (Log  iuigeles  vs.      estem  Union  on    :o.l61 
Cal.204;    Crocker  vs.   Scott,  149  Gal.   5713). 

To  ascertain  the  taaca^ble  value  per  aiiare,   since   the  market 
value   of  the  preferred  and   coinnon  stocks  appears  to   be  different, 
It  would  be  proper  to  proportion  same,  however  giving  no  class 
of  stocks  superior  rir,hts   to  others. 

Your  inquiry   (h)  nrust   be  disregarded  for  the  reason  that 
it  attempts  to   treat  preferred  stock  in  the  ecune    category  with 
bonds,      ihere   is  no  analogy  between  thv.    two.      One  represents   the 
ounership  of  an   interest  in  the  coi'poration  and  the   other  repre- 
sents the   cle.im  of  a  creditor. 

ilierefore,   it  is  my  opinion  that    iht  assessable    value  of 
stock  held  by  residents  of  California  is  the  aifferenoe  between 
the  cictu.\l   tangible   assets   in  California  and  the    market  value  of 
the    stock    outstanding'  on   the   first  llonday  in  llaroh. 


Respect  fully, 


City  Attorney. 


THE  ASSESSOR. 
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Apr,  1st,  1927. 


SUBJECT:  Method  of  Computing  Taxable  Value  of 

Bond  Subject  to  Assessment  when  ovmed  by 
Resident  of  California* 


Dear  bir: 

Request* 

1*  What  1b  the  proper  method  of  computing  the  taxable  value 
of  a  ^lOOO.OO  bond  subject  to  assessment  when  owned  by  a  resident  of 
California? 


total  value  of  the  security  is  approximately  10/77,  'the   "full  cash 
value"  of  the  bond  is  $1001,85,  and  would  be  reduced  ^130. 00  to 
^871.25  by  this  method. 

(b).  The  total  value  of  the  bonds  is  ;s.l9,824,750.00,  and  of  the 
California  real  property  security  is  y5, 000, 000.00.  Deducting  the 
latter  figure  from  the  former  leaves  ^14,824,750.00,  which  is 
approximately  22/29  of  the  total  value  of  the  bonds.   By  this  method 
the  taxable  value  of  the  bond  v/ould  be  v;>759.50. 

(o).  Are  the  bonds  fully  taxable? 

OPHJIOS. 

The  method  suggested  in  (a)  is  incorrect.   The  method 
suggested  in  (b)  is  correct.   (c)  is  answered  by  virtue  of  the 
correctness  of  (b). 

In  the  case  outlined  in  (a)  and  (b),  the  total  value  of 
the  bonds  is  ^19,824,750.00,  and  the  total  value  of  the  California 
real  property  security  is  v5, 000, 000. 00,   It  would  be  correct  to 
deduct  the  value  of  the  real  property  from  the  total  value  of  the 
bonds  in  order  to  compute  the  taxable  value,  for  the  reason  that 
Section  1  of  Article  XIII  of  the  Constitution  of  California  provides 
that  an  obligation  by  which  a  debt  is  secured  when  land  is  pledged 
as  security  for  the  pa^fment  thereof,  together  v/ith  the  money 
represented  by  such  debt,  shall  not  be  considered  property  subject  to 
taxation. 

The  theory  of  this  is  best  exemplified  by  the  fact  that 
the  total  value  of  the  real  property  security  for  a  bond  issue  in  a 
given  case  might  be  the  s\iin  of  vl5,000,000.00,  with  a  bond  issue  of 
only  $10,000,000.00.  California  real  property  might  have  been  given 
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as  security  to  the  extent  of  $10,000,000,00,  and  real  property  in 
another  ;;tate  to  the  extent  of  $6,000,000.00,   In  that  event,  if  the 
taxable  value  were  oomputed  under  (a),  there  would  be  a  tax  assessable 
on  real  property  to  a  Ceilifornia  resident,  and  \inder  (b)  there  would 
not  be.   If  (a)  were  used  as  a  computation  basis,  the  piirpose  of 
Section  1  of  Article  XIII  of  the  Constitution  would  be  defeated,  since 
bonds  issued  upon  real  property  security,  which  are  specifically 
exempted  by  the  Constitution,  woxild  be  assessed.   Inasmuch  as  bonds 
and  the  property  v/hich  is  security  therefor  are  ordinarily  taxable, 
the  bonds  set  fortk  in  the  hypothetical  case  would  likewise  be  taxable 
were  it  not  for  the  constitutional  exemption  of  bonds  secured  by  real 
property  as  set  forth  in  Section  1,  but  since  this  section  specifically 
exempts  real  property,  it  would  defeat  the  very  piirpose  of  the 
constitutional  provision  if  the  tax  were  computed  under  (a),   (b)  is 
the  only  correct  method  of  computing  taxable  value  in  order  to  come 
within  the  terms  of  the  constitutional  section  aforesaid. 

Should  there  be  any  question  oonoerTalng  whether  or  not 
the  term  "land",  as  used  in  Section  1  of  Article  iIII  of  the  Constitution, 
means  "real  property",  there  is  still  a  further  reason  why  there  sho\ild 
be  a  deduction  of  the  sum  of  v5»000,000.00,  as  hereinbefore  indicated. 
This  involves  the  theory  of  double  taxation.  Our  law  provides  that 
there  shall  not  be  double  taxation  in  the  state  of  California. 

POLITICAL  CODE,  S607. 

By  Section  1  of  Article  XIII  of  the  Constitution,  "bonds,' 
without  any  descriptive  qualification,  are  named  among  the  several  species 
of  property  subject  to  taxation.  The  code,  however,  as  amended  in  1895 
and  as  it  still  reads,  excepts  the  bonds  of  railroad  and  other  quasi 
public  corporations.  This  exception  was  questioned  soon  after  its 
adoption  and  was  held  to  be  valid,  since,  \mder  the  Constitution  as  it 
then  read,  no  deduction  from  the  value  of  the  property  of  such  corpora- 
tions was  allowed  on  accoxint  of  indebtedness  secured  thereby,  the 
secured  obligation  being  treated  as  an  interest  in  the  property  afreoted 
and  the  tax  paid  by  the  debtor  corporation,  and  since,  therefore,  to 
tax  the  obligation  again  to  the  holder  wouid  be  double  taxation," 

24  CAL.  JURIS.  84. 

Estate  of  Fiohoir,  128  Cal.  615. 
Estate  of  Fftir,  128  Cal.  607. 
Germania  Trust  Co.  vs,  San  if'rancisoo, 

128  Cal.  589, 
Savings  Bank  of  St.  Helena  vs.  County  of  Kapa, 

17  Cal.  App,  674, 
Napa  Savings  Bank  vs.  County  of  Hapa, 

17  Cal,  App,  546. 
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"Under  early  ci.eoisione,  a  debt  secured  by  mortgage 
wae  the  subject  of  taxation,  but  it  wae  afterwards  held  that  this 
r»le  involved  double  taxation." 

E4  CAL.    JURIS.    82; 

&J'JR3l£AiriA  TRUST  CO.   VB.    SAII  FRAI^CISCO, 
126  Cal.    589. 

It  would  be  double  taxation  where  property  securing  an 
obligation  is  assessed  to  the  owner  and  the  obligation  is  assessed 
again  to  the  holder  thereof  as  if  It  were  a^vunseoxired  credit. 

24  CAL.   JT7RIS.   132. 

Therefore,  if  we  adopt  either  of  the  two  theories  set 

forth,  the  answer  would  be  the  same.  Hence,  I  am  of  the  opinion 

that  tne  method  suggested  in  (b)  is  correct,  and  that  (o)  is  ftilly 
ansv.ered  by  (b). 


Respectfully, 


Assessor. 
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Apr.  5tli,  1927. 


SUBJECT:  Taxable  Value  of  Stook  when  Total 
Value  of  Properties  In  California 
Exceed  Same  in  Value. 


Dear  3ir: 


Yourreoent  request  for  an  opinion  ie  as  follows: 


"1.  liOiat  is  the  proper  method  of  computing  the  taxable 
value  of  prior  preferred  stock  when  owned  by  a  resident 
of  California: 

(a).   Section  2627  of  the  lolitioal  Code  reads  in 
part:   "In  determining  the  full  cash  value  of  such 
shares  of  capital  stock,  there  shall  be  deducted  the 
veltie  of  the  property  in  California  of  the  corporation 
by  which  such  shares  of  stock  are  issued.''  May  it  be 
argued  that  since  the  value  of  the  property  in  California 
is  in  excess  of  bhe  aggregate  value  of  all  the  stocks, 
none  of  the  stocks  are  taxable  to  any  extent?  Or  that  the 
prior  preference  stock  is  not  taxable? 

(b).  Is  each  share  of  any  class  of  stock  taxable  to 
the  extent  of  thirty  per  cent? 

OPINIOK. 

In  view  of  the  fact  that  the  total  value  of  the  properties 
of  the  corporation  in  California  are  in  excess  of  the  aggregate  cash 
value  of  all  of  the  stock  of  the  corporation,  none  of  the  shares  of 
stock  are  taxable,  inasmuch  as  Section  3627  of  the  Political  Code  now 
provides  that  in  determining  the  full  cash  valtte  of  the  shares  of 
capital  stock  of  a  corporation,  there  shall  be  deducted  the  value  of 
the  corporate  property  in  California.  In  view  of  the  fact  that  the 
total  value  of  the  properties  in  California  exceeds  the  total  full 
cash  value  of  the  shares  of  capital  stock,  there  would  be  no  tax. 
The  term  "full  cash  value"  means  the  market  value  of  the  stock  on  the 
first  ionday  in  liar  oh. 

LOS  AlIGEIES  VB.  WSSTSRU  UlIION  OIL  CO.,  161  Cca.  204; 
CROCKER  vs.  SCOTT,  149  Cal,  575. 

Henoe,  there  would  be  no  tax  on  the  stock  herein  mentioned.  This  woiild 
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apply  with  ©a'ttfi'l  force  to  a  California  corporation  or  to  a 
corporation  incorporated  elsewhere. 


Sincerely  yours. 


Gin   ATTORHSY. 


Assessor. 
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Apr.  7th,  1927. 


SUBJECT:  Taxable  Value  of  Bond  V/here 

Corporation  Retains  Portion  of 
Bond  Issue  in  Treas\xry. 


Dear  Sir: 

RECJTEST. 

What  is  proper  laethod  of  computing  the  taxable 
-value  of  a  $1000.00  bond  when  owned  by  a  resident  of 
California  where  the  par  value  of  all  of  the  bonds  in 
the  hands  of  the  public  is  $6,827,700.00,  the  market 
price  is  55,  and  the  total  market  value  of  all  bonds 
is  $3,655,235.00,  and  when  there  is  remaining  in  the 
treasTiry  of  the  corporation,  bonds  of  the  par  value 
of  ^637,000.00  of  the  same  issue,  the  total  security 
for  all  the  bonds  being  §16,330,000,00  and  the  real 
property  security  in  California  amounting  to  the  sum 
of  $1,000,000.00? 

OPINION. 


The  bonds  in  this  case  are  not  fully  taxable,  for  the 
reason  that  the  exemption  permitted  by  Section  1  of  Article  XIII  of 
the  Constitution  of  California  would  be  made  ineffectual  if  bonda 
issued  upon  real  property  security,  which  are  specifically  exempted 
by  the  Constitution,  might  in  this  manner  be  subject  to  assessment. 
Inasmuch  as  bonds,  and  the  property  which  is  security  therefor,  are 
ordinarily  taxable,  these  bonds  would  likewise  be  taxable  were  if  not 
for  the  Constitutional  exemption  of  bonds  secured  by  real  property  as 
set  forth  in  said  section  1,  but  since  this  section  specifically 
exempts  bonds  secured  by  real  property,  it  would  defeat  the  very 
purpose  of  the  Constitutional  provision  if  no  tax  exemption  were 
allowed. 

Should  there  be  any  q.ue8tlon  concerning  whether  or  not  the 
term  "land"  as  used  in  L>ection  1  of  iirticle  XIII  of  the  Constitution 
meajis  "real  property",  there  is  still  a  f\irther  reason  why  there  should 
be  a  deduction  of  the  sum  of  ^1,000,000.00;  for,  if  this  sum  of 
$1,000,000.00  were  not  permitted  to  be  deducted,  it  wotild  constitute  a 
case  involving  double  taxation.  Our  law  provides  that  there  shall  be 
no  double  taxation  In  the  State  of  California  In  any  event. 

POLITICAL  CODE  3607. 
24  CAL.  JURIS  84. 
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ESiTATE  OF  PICHOIR.    128  Cal.    615. 
ESTATE  OF  FAIR,    128  Cal.    607 
GSRkkKiA  TRUST  CO.    vs.   SAW  FRAIICISCO. 

128  Cal.    589. 


Since  bonis  are  debits  and  bondholders  are  creditors, 
and  the  corporation  is  fully  obligated  to  the  extent  of  the  par 
value  of  the  bonds,  the  mar  Ice  t  value  would  have  no  significance, 
and  woxild  be  entirely  immaterial  to  an  answer  to  this  q^ueetion. 
For  tax  purposes,  stoclcs  or  bonds  lying  in  the  treasury  of  the 
corporation  issuing  then  cannot  be  considered  in  deducting  security 
assets  located  in  California,  since  both  treasury  stoolc  and 
treastiry  bonds  are  in  effect  caiioeled  when  not  outstanding.  In 
Tlew  of  the  fact  that  treasury  bonds  are  vractically  canceled 
debits  against  a  corporation,  they  represent  nothing  unless  resold. 
Bonds  are  taxable  only  so  long  as  they  are  outstanding.   This 
theory,  of  course,  assumes  that  the  bonus  were  not  transferred  to 
the  corporation  except  for  the  purpose  of  canceling  them,  or  were 
never  issued  and  sold  by  the  corporation. 

14  a.   C.  J.  648, 

Therefore,  in  this  instance  it  would  be  proper  to  deduct 
the  $1,000,000.00  represented  by  real  property  security  in  California 
.from  the  sum  of  ^;6, 827, 700. 00,  representing  the  par  value  of  the 
outstanding  bonds,  and  then,  upon  the  balance,  fix  the  proportion  of 
taxes  chargeable  to  each  bond. 


Respectfully  yours. 


CITY  ATTORNEY. 


Assessor. 
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Apr.  9th,  19£7. 


SUBJECT:  Citizenship  of  Natives  of 
Philippine  Islands* 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  -under  date  of  .Vpril  5th, 
in  whloh  you  ask  r/hether  or  not  yoiir  Board  can  crant  a  permit  to 
a  native  of  the  Philippine  Islands  to  operate  a  taxicab  p;irsuant 
to  the  provisions  of  Subdivision  o.  Section  8  of  Ordinance  IIo,  6979 
ISew  Series* 


OPIHIOU. 

All  White  persons  vrtio  were  residents  of  the  Philippine 
Islands  and  were  Spanish  subjects  on  April  18th,  1899,  and  those 
white  persons  Oom  thereafter  in  the  Islands,  may  become  citizens 
of  the  United  states  pursuant  to  the  provisions  of  the  Act  of 
Congress,  shotild  they  desire  to  claim  that  right.  This  right,  how- 
ever, does  not  extend  to  those  of  the  Filipino  race,  for  the  reason 
that  the  special  act  relative  to  the  Islands  ia  governed  by  the 
general  provision  that  the  right  of  citizenship  may  be  granted  to 
aliens  who  are  free  white  persons  or  of  African  birth  or  descent. 

The  United  States  ]>lstrict  Court,  in  re  ALYSRTO.  198  7ed. 
688,  has  stated  that  Congress  did  not  intend  to  extend  the  privilege 
ol  citizenship  to  those  who  had  become  citizens  of  the  Philippine 
Islands  \inder  the  Act  of  1902,  xmless  they  were  free  v/hite  persons 
or  of  African  nativity  or  descent.  The  same  ruling  was  made  by  the 
same  court  In  re  RALLOS,  241  Fed.  686. 

In  1918,  the  Congress  of  the  United  States  massed  a  law 
extending  to  all  natives  of  the  Philippine  Islands  who  had  served  in 
the  Array  or  Navy  or  Llarlne  Corps,  the  right  to  become  citizens  upon 
their  honorable  discharge  from  service,  but  this  is  the  single 
exception  that  the  right  of  citizenship  in  the  United  States  can  be 
extended  to  persons  of  the  Filipino  race. 

You  are  therefore  advised  that  if  the  person  mentioned  in 
your  letter  is  a  member  of  the  Filipino  race,  he  is  not  a  citizen  of 
the  United  States,  and  cannot  become  a  citizen  unless  he  has  served  In 
the  Army  or  Navy  or  Marine  Corps,  and  has  been  honorably  discharged 
therefrom. 

ijincerely. 
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Apr.  SSrd,  1927, 


SUBJiilCT:  In  re  Increase  of  Salarlee  of  Employees 
of  Board  of  Publlo  Worlcg. 

Dear  Sirs: 

I  am  in  receipt  of  your  communioation  asking  if  the 
Board  of  I*ublio  Works  has  the  authority  to  increase  the  salaries 
of  certain  employees  of  the  Department  of   xjigineering  over  a::d 
above  the  ainoimts  fixed  for  those  CDsployees  in  the  annual  budget 
adopted  by  the  Board  of  Supervisors,  without  first  receiving 
authority  of  the  3oard  of  Supervisors  to  make  the  increase,  or 
receiving  an  additional  allowance  from  that  Board  to  cover  the 
increases* 

OPIKIOH. 

The  Charter  as  originally  adopted  gave  to  the  Board  of 
Public  ..orks  the  right  to  fix  the  salaries  and  compensation  of  all 
of  its  employees,  this  authority  being  found  in  the  following 
language  in  beotion  2,  Chapter  I  of  Article  VI: 

"The  Board  may  employ  such  clerks,  superintendents, 
Inspeetors,  engineers,  surveyors,  deputies,  architects 
and  workmen  as  may  be  necessary  to  a  proper  discharce 
of  their  duties  under  this  article,  and  fix  their 
compensation*" 

This  provision  undoubtedly  gives  to  the  Board  of  ?ublio 
Works  the  power  to  fix  the  compensation  of  all  of  its  employees, 
unless  this  authority  is  modified  by  the  amendment  to  Sec.  3,  Chap. 
I,  of  Article  III,  adopted  by  the  people  in  1924,  which  tunendment 
is  commonly  known  as  Amendment  Ko.  2S.  This  section  originally 
read  as  follows: 

"The  Supervisors  shall  meet  annually  between  the 
first  Monday  of  liay  and  the  first  ilonday  of  June,  and  by 
a  vote  of  the  majority  of  all  the  members  thereof  make  a 
b\idget  of  the  amounts  estimated  to  be  reouired  to  pay 
the  expenses  of  conducting  the  public  business  of  the 
City  and  County  for  the  next  ensuing  fiscal  year.  The 
budget  shall  be  prepared  in  such  detail  as  to  the 
aggregate  sum  and  the  items  thereof  allowed  to  each 
department,  office,  board  or  commission,  as  the  Super- 
visors shall  deem  advisable." 
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the  amendne-at*  w«  must  now  be  govemea  by  ite  language* 

It  Is  a  well  settled  inile  of  statutory  construction  that 
statutes  dealing  with  the  same  subject  must  be  read  together  if 
possible,  end  that  a  repeal  of  &  statute  by  implication  is  not 
favored,  jlmendjaent  ITo,  S3  does  not  epeeli'icalli-  ttiire  from  the 
Board  of  Public  ..orxs  the  power  to  fix  the  salaries  of  its  employees. 
It  merely  provides  that  the  salaries  of  those  eriipioyees  aust  be 
itemized  in  the  budget,  and  it  well  raa^  be  that  until  the  amendment 
providing;  for  the  standardization  of  salaries  becomes  effective, 
that  the  JBoard  of  i»ublio  iVorJcs  may  fix  the  salaries  of  its  employees, 
and  those  salaries  uay  then  be  itemized  in  the  bud^t.  In  fact, 
this  conclusion  was  reached  by  i'r.  Lull  in  riii  opinion  to  your 
office  on  July  25th,  192ii,  in  v^hldh  he  stated:   "that  the  vaf;e  fixing 
power  still  remains  v/ith  the  Board  of  Public  .orks  until  euoh  time 
as  the  Board  of  Supervisors  prooeede  under  Amendment  £7  (Standardisa- 
tion of  Salaries  Amendment)  to  fix  the  rates  of  oompoHBation  in  the 
manner  provided  therein." 

However,  if  we  are  to  allow  to  the  Board  of  Public  vVorlcs 
exclusive  control  over  the  salaries  of  its  employees,  and  the  right 
to  raise  or  lower  the  same  at  will,  ^ijnendment  No.  3S  will  be  of  no 
effect,  and  as  it  is  a  well  settled  rule  of  law  that  a  conatruotion 
which  will  make  a  statute  operative  must  be  preferred  to  the  one 
whleh  will  maJoe  it  inoperative,  we  must  construe  the  charter  pro- 
vision giving  to  the  3oard  of  Public  Worses  the  power  to  fix  salaries 
in  conjunction  with  /uaendnent  Ko.  ;i)55,  and  in.  so  doing  we  must  reach 
the  Conclusion  that  \.hen  the  salary  of  an  employee  of  the  Board  of 
Public  ..orks  has  been  itemized  in  the  budget,  that  it  does  not  lie 
within  the  power  of  the  .Board  of  Public  ^orks  to  change  thut  salary 
without  the  consent  of  the  budget  making  power.  This  (question  was 
propounded  to  my  predecessor,  lix.   Lull,  by  your  office  on  July  iiOth, 
1926,  and  In  replying  thereto  on  July  25th,  Mr.  Lull  said:   "There 
would  be  no  purpose  in  providing  that  the  Boar*  of  Supervisors  shall 
fix  in  the  budget  the  salaries,  wages  or  rates  of  compensation,  and 
then  providing  that  the  money  so  appropriated  shall  be  expended  for 
such  purpose  only.  If  it  were  not  the  intention  that  the  money  so 
appropriated  cotild  only  be  used  to  pay  compensation  at  thw  rates 
provided  in  the  budget,   I  therefore  advise  you  that  you  should  only 
approve  demands  upon  specific  oompeasation  appropriations  at  the 
rates  fi:ced  in  the  'oudget  and  to  the  number  of  men  set  oat  in  the 
budget,  and  that  any  increase  in  compensation  or  any  compensation  of 
additional  employees  oaimot  be  paid  from  the  specific  appropriation 
set  apart  for  the  payment  of  compensation." 

You  are  therefore  advised  that  the  Board  of  Publlo  orks 
has  not  the  power  to  increase  the  compensation  of  employees  whose 
salaries  are  itenieed  in  the  annual  budget  adopted  by  the  Board  of 
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Supervisors,  unlftss  an  additional  appropriation  has  been  made  by 
the  Board  of  Siipervisors  for  that  purpose.  i\lao   that  the  Board  of 

Public  vorks  cannot  use  the  iuads  iteriizeci  in  the  bud£:et  except  for 
the  itens  mentioned,  without  the  approval  of  the  ?inauoe  Committee 
of  the  Board. 

You  are  advised,  however,  that  if  an/  iton  sot  forth 
for  salaries  in  the  budget  is  not  asod  for  that  purpose,  it  reverts 
to  a  special  f^md,  anci  may  according  to  the  provisions  of  /jaendiaent 
Ho.  33,  "be  re -apportioned  for  the  same  purposes  as  those  orl.jinally 
set  out  in  the  budget  ordinanco".  I  believe  that  the  words  "for  the 
same  purpose"  means  for  salaries  of  employees,  and  that  the  re- 
apportionmont  should  be  laade  by  the  'Inanca  JommittRS  of  the  Board 
at  the  request  of  tha  Jioard  of  i'ublic  ./cries,  pursuant  to  the  pro- 
visions of  Sub.  c  of  Sec.  3  of  Ordinance  7117  ::3vv  Series  (Budget 
Ord,  1926-S7),  which  subdivision  provides,  that  a  department  desiring 
to  have  trejisferred  one  sub-uppropriation  to  another  sub-appropriation 
may  do  so  y;ith  the  consent  of  the  Finance  Committee. 

You  ere   further  advised  that  if  all  of  the  sioneys  provided 
for  in  the  iterai2,ed  biid^et  have  been  expended  lor  the  ptirpobee 
therein  specified,  that  it  lies  within  the  povver  of  the  Board  of 
Supervisors  to  appropriate  additional  moneys,  if  the  sane  are 
available ,  to  i;he  Board  of  labile  Works  for  the  purpose  of  raising 
existing  salaries,  but  as  I  have  stated,  \mtil  noneys  are  rriede 
available  either  by  a  re-allocation  of  the  budget  items  ^oy   the 
l''inance  Ooiiuiittee  or  a  uirect  appropriation  to  the  IJoard.  of:   :ublic 
Works,  that  body  has  not  the  power  to  rixiae  salaries  which  are 
itemized  in  the  annual  budget. 

Thus  far  I  have  given  consideration  only  to  those  employees 
whose  salaries  are  fixed  in  the  annual  budget  and  vmose  compensation 
is  paid  froB  moneys  provided  for  in  the  budget.  ;a;iendmant  ITo.  32 
is  an  aiaendment  to  the  budget  making,  cmd  tax  levying  poorer  of  the 
Board  of  Supervisors,  and  deals  only  with  the  funds  dealt  with  in 
the  Budget.  Jnder  the  provisions  of  the  Charter  the  Board  of  .?ubllc 
Works  is  given  control  of  all  public  utilities,  and  under  the 
t\jnnel  procedure  ordinance  is  given  control  of  the  construction  of 
Duboce  TuTinel,  and  has  under  tha  law  charge  of  all  construction  und 
building  operations  being  conducted  by  the  city.  It  is  well  settled 
that  the  last  ntoaed  3oard  ]ias  the  right  to  fix  the  coapsiasation  of 
its  employees  engaged  in  the  operation  and  construction  of  a  public 
utility.  You  are  therefore  advised  that  //here  an  increase  of 
compensation  has  been  allared  to  an  employee  who  is  paid  from  the 
funds  of  a  public  utility,  that  the  increase  is  legal  even  without 
the  approval  of  the  Board  of  Supervisors.   Tlie  same  rule  will  apply 
to  employees  engaged  on  the  construction  of  the  imboee  Tunnel  or  on 
any  other  project  being  constructed  under  the  direction  of  the 
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Board  of  Pa1}llc  Worlca,  provided  of  coxirse,  the  salary  attached  to 
the  position  of  that  particxilar  employee  is  not  made  an  item  in  the 
annual  budget  provided  for  by  Amendment  Ho*  22»   In  this  regard  it 
is  contended  by  the  Department  of  Engineering,  that  the  budget 
allowed  to  that  Department  does  not  include  all  of  its  employees, 
and  that  many  of  such  employees  are  engaged  on  specif ie  projects, 
and  that  no  provision  has  been  made  for  these  employees  in  the 
budget.  Such,   a  condition  undoubtedly  leads  to  imoertainty  and 
confusion,  and  I  am  of  the  opinion  that  it  would  be  well  that  in 
recommending  its  annual  budget,  the  Finance  Committee  should  as  far 
as  possible  itemise  the  salaries  of  all  employees  who  are  to  be 
paid  from  budget  funds,  for  if  they  are  not  so  itemized  there  is 
no  restriction  upon  the  salary  fixing  powers  of  the  Board  of 
Public  Works. 


Sincerely  yours. 


CITY  ATTORMEY. 


To  the  Finance  Committee, 
and  to  the  Auditor* 

(1) 
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May  End,  1927, 


SUBJECT:  Clerical  Help  for  Board  of  axamination. 


Sear  Mrs*  Mott: 

I  am  in  receipt  of  yovir  letter  askizxg  as  to  whether 
or  not  a  clerk  could  be  appointed  to  the  position  of  Assistant 
Secretary  of  the  Board  of  JJzamination* 

CPIKIOK. 


Section  1787  of  the  Political  Code  provides: 
That  in  every  city  of  the  first,  second  and  third  class  -  (San 
Francisco  is  a  city  of  the  first  class)  having  a  Board  of  tduoation, 
and  in  every  city  and  county,  there  may  be  a  city,  or  city  and 
county  hoard  of  examination. 

Sec.  1791  provides  for  the  powers  and  duties  of  such  a  board, 

I  find  no  provision  in  any  of  the  sections  which 
provides  for  any  clerical  help  or  assistants  for  the  Board,  but  as 
the  duties  of  the  Board  are  somewhat  multifarious,  it  v/as  evidently 
not  the  intention  of  the  law  that  the  members  of  the  Joard  should 
attempt  to  perform  all  of  these  duties,  and  therefore  the  intendment 
must  have  been  that  the  Loard  might  retain  such  assistants  as  might 
be  necessary  to  insTire  the  performance  of  the  duties  required  by  law. 

You  are  therefore  advised  that  the  Board  of  Examina- 
tion has  the  power  to  appoint  an  assistant  secretary,  if  such  an 
employee  is  deemed  necessary  for  the  conduot  of  the  duties  of  the 
Board.  As  no  provision  is  made  in  the  law  for  the  allowance  of  e:a.y 
moneys  to  the  Board  of  iJxamination,  an  allowance  for  such  an  employee 
will  have  to  be  made  by  the  Board  of  i-iduoation  of  the  city. 

Sincerely  yours,  '  . 


CITY  ATTORKEY 


BcflSo  School  Director, 
Mrs.  Maude  R.  Mott. 
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Uay  aM»  19£7. 


SUBJECT:  Citizenship  of  Employees  of 
School  Department, 


Dear  Sirs: 


I  am  In  receipt  of  yovir  oommxmioation  under  date  of 
April  Elst,  relative  to  the  citizenship  of  Mr,  Frank  ianazzl,  and 
as  to  the  right  of  your  Board  to  employ  him  as  a  teacher  in  the 
pulolic  schools, 

OPIHIOE. 


One  who  has  merely  declared  his  intention  of  becoming  a 
citizen,  or  has  obtained  what  is  commonly  known  as  "first  papers", 
is  not  a  citizen  of  the  United  States,  for  the  reason  that  an  alien 
only  becomes  a  citizen  upon  a  coxirt  finally  adjudicatine  that  he  is 
a  citizen,  and  then  upon  his  taking  the  oath  of  allegiance  to  this 
country,  and  therefore.  If  }^.  Zanazzi  has  only  made  application 
for  citizenship,  he  Is  not  yet  a  citizen, 

Yoxir  attention  is  however  directed  to  .lection  1  of  the 
Act  of  May  19th,  1915,  as  amended  May  2;iJrd,  1921,   This  Act  provides 
that  no  person  except  a  native  born  or  naturalized  citizen  of  the 
United  states  shall  be  employed  in  any  department  of  tlie  state, 
county,  or  city  and  county  government.  The  act  further  provides 
that  this  prohibition  shall  not  apply  "to  the  employment  as  a  member 
of  the  faculty  or  teaching  force  in  public  schools  of  this  itate,  of 
any  person  who  has  declared  his  intention  to  become  a  citizen  of  the 
United  .-tates," 

In  view  of  this  exception,  if  hlx,  Zanazzl  has  made  applica- 
tion for  citizenship,  you  may  continue  him  in  employment  as  a  teacher 
in  the  public  schools. 

Sincerely  youre. 


CITY  ATTORNEY, 

Board  of  Education, 
(1) 
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May  18,1927. 
Gen  tie  fie  n: 

I  haw   bean  aaiced  oy  opialou  in  reepoaee  to  the 
following?  letter: 

"There  have  be  en  filed  with  thie  toard 
buJT/fn.r?^*^"""  ^"^  i^^*^^  tulldlnt  penaits  for 
In  thi^f  ^ ^^♦''t®^°f  f^"^'  stories  in  hel^t 
in  the   district   included  in  the  ordinance 
re<;ently  adopted  by  the  3oard  of  luporvisorg 
^n  ffr,!?  H  ^"^  "^*^"  yesterday,   liinitiag 
the  Ijel^t  of  ^uudings.     ITiean  applications 

S??h  i'^i^r^'^^.^''*''^^^  ^^^  ^^  coiaplL^^oe 
wuh    ai  of  ttie  reoulre  enta,  and  in  each 

Instsmoe  they  were  valid  before   Uie  Ij^yor 

flnrdly  affixed  hie  name  to   the  ordinance. 

however  the  ^ysstion  htig  a^'isen  in  our 
ia^^rf  n?  ^J^^ej^  «r   -^ot  we  r.;ay  withhold  the 
iSBU^iiice  of  the  requested  permits  in  view  of  the 

r^^ln^o?*?^"*  °^  ^^""  <>^^l«-^cei   otherwise  the 
.,rantlne  of   uheee  per  ,ite  will  doieat  thci    intuntion 
01    the   ordinance   .^d  enable  the  erection  of  bulld- 

opnfioir. 
la  found  if  U?L^rS.'?foir,ilS"^ri»e)  't^^'^'  '""'^^'«- 

flrrt  .e<.»«"':^^??>*,?*"K^S^*    5rain,noe  makes  It  noocssary  to 
riPCT  B^eur*  a  per-lt   before  conEtruotloe  a  bulldlcg. 

application  °o\^'°pii^J':?t/;'?"  "%%""?''y^h.fUl„,  ^ 

'     "***   uix  re.^uirementB   applicable   bv  law  ,,4-. 

oaee,  and  if  the  reguiremute  be     et  chill ^  ti''  ^°^ 
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No   time   is   set   forth  in  said   Oi^inance   for  approval  of 
such  plans  and    specifications   or  for   the    issuance   of  a  permit 
for   said  building,   therefore,   it  would  follow  that   a  rea;  onahle 
time   is   allowed . 

The  Board  of  Puhlio  Works  is  bound  by  the   terms  of  the 
Imilding  laws  and  ordinances  and   if  such  plans  tind  specifications 
comply  with  those  laws  and  ordinances  the  pern^it  nrust  be  grajated 
by  the  Board  of  ^\iblic     orks,   but   should  be  granted  in  accordance 
with  the  law  as  it  existed  as  of  t>ie   date   of  the    ieswjice  of  said 
permit  • 

Ifity  of  Salem  ts«  Maynes,   123  Mass.  372; 

Southern  Leasing  Co.vs.Ludwig,15c»  U.Y.S.    645;     "^  '^l  ' 

Brett  vs.   Bldg.Comrasr.   of  Brookline,146  II.S.    269;  -^--^ 

Bamel  vs.   Bldg.   Coramsr*   of  Brookline ,   145  H.E.   27E; 

City  of  DesMoines  vs.   Manhattan  Oil  Co. 184  il.'j.   823;  ji<r^- 

Some  of  the   foregoing  authorities  go   so    far  as  to  hold 
that   a  building  permit  already  issued  may  be   revoked  before 
substantial  compliance   therewith  in  the  event   the   law  existed  at 
the   time   of  the   granting  of   the  permit  has   ueen  changed.      I  do 
not  entirely  assent  to  t'lis. 

Judge    ./alter  -^erry  Johnson  in  the   case  of  London  vs.   Robinson, 
et  al.  IIo.l60,&46,    in  the   Superior  Court  of  the   State   of  C  lifornia. 
In  and  aor  the   Uity  and  Coimty  of  San  Francisco,   rendered  a  decision 
upholding  the  right  of  cancellation  of   such  a  perrait  upon  the  ground 
that    the  zonin,;.  law  had  leen  changed  after  the  granting   of  the 
permit  ajid  that  such  change   applied  to   all  existing  permits  upon 
which   there  had  not  been  a  substantial  amount  of  building'  con- 
struction. 

The  law  regarding  the  rights   of  applicants  to  building: 
permits   is  not  uniform,   but   Is  in  substantial   couilict,   and   in  a 
very  well   considered  Aealslon  the   Supreme  Court  of   the    i.tate   of 
Ohio  in  x.auser  vs.    Ltate,   150  Ji,^*   42,   held  that  a  writ   of 
mandamus  would   issue   to  compel   the   Issuance  of  a  „er   it  ..here 
no   objections  had  leen  made  to   tne  plans  and   specifications 
and  v/hioh   conformed  to   the   law  then  iu  effect. 

A  new  zoning  ordinance  was  pending  at   the  time   of  the 
application  for   the  permit  but  did  not  become   effective  until 
after  a   reasonable    time  had  elapsed  for    ohe    issu>.Jioe   of  the   permit 
in  ordinary  course. 
The  Court   in  that  case   said: 

"He   (the   applicant)   had  fully  complied 
with  etate   rtnd  city  building  codes  when 
he   filed  Lis   application   for  a  permit,    and 
there   seems   to  have   leen  no  reason  why  it 
was  refused  other  than  the   insistence   that 
a  zoning  ordinance  was  pending  at  the   time." 
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VVhile   I  am  not  In  possession  of  the   facte  of  tuiy 
specific  application  oending  befoi-e  yoiir  department   in  which 
a  "building  permit  might  have  Ijeen  reauosted,  and  therefore, 
cannot  advise  as  to   individual  oases,   I  sim  of  the   opinion  that, 
vAier©  the   Board  of  IMtlic     oi-ks  has  acted  with  reasonable 
dillGenee  r.nd  promptness  in  the  examination  or  ;  uplications 
and  plans   and  speclfioationa  tml  has  v/ithin  a  reasonable  time 
acted  upon  the  granting  or  refusal  of  aer lits,  none   should  "be 
grtanted  except  in  aooordano©  with  the   law  as   it  exists  as  of 
the  date   of  thti  granting  of  sraoh  peirnit. 

lie  spec  t  fully, 


City    i-ttorney. 


BQABD   OF  PUBLIC      OliKS. 
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Hay  18,  1927. 


SUBJECT:  Elimination  of  Property  from 

Assessment  Roll  whioh  was  Deeded 
to  City  prior  to  the  First  Monday 
in  March  but  not  Recorded  by  the 
City  until  after  the  First  iionday 
in  ^aroh* 


Dear  Sir: 


I  am  in  receipt  of  your  reg^uest  for  an  opinion,  as  follows; 


"Under  date  of  April  7th,  1927,  the 
California  Pacific  Title  &  Trust  Company, 
addressed  a  communication  to  me  aslcing  that  I 
eliminate  a  seven  foot  strip  from  the  Assess- 
ment Roll  for  the  fiscal  year  1927-1928.  Copy 
of  their  letter  enclosed  herewith,  whioh  is 
self-explanatory. 

As  Section  3628  of  the  Political  Code 
covers  the  point  in  question;  and  not  wishing 
to  establish  a  precedent  in  such  matters,  I  v/ould 
appreciate  a  written  opinion  from  your  Office 
relative  to  point  raised  by  the  California  Pacific 
Title  &  Trust  Company  on  the  Koriega  Street  Im- 
provement Plan." 


"California  Pacific  Title  &  Trust  Company 
148  Montgomery  Street 
Phone  Sutter  3500. 

San  Francisco 

April  7,1927. 

Mr.  R.  L.  .7olden, 

Assessor  of  the  City  and  County  of  3an  Franciseo, 

City  Hall, 

San  Francisco. 

In  re:   Iforiega  Street  Improvement  Plan 

Dear  Sir: 

On  February  15th  v/e  forwarded  to   the  atten- 
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tlon  of  the  Board  of  Public  Works  a  deed,  from  oxir 
company  to  the  City  and  bounty  of  San  Francisoo, 
covering  numerous  parcels  of  land  fronting  on 
llorlega  Street.  IThrou^  inadvertence  or  perhaps 
some  unavoidable  delay  the  deed  was  not  delivered 
to  the  County  Recorder  for  recording  by  the  Board 
of  Public  Viorlcs,  until  March  23rd.  v/e  are  now  ad- 
vised that  owing  to  the  fact  that  the  deed  was  not 
technically  recorded  before  the  first  Ilonday  In 
llarch,  that  yoxjr  office  intends  to  assess  the  seven 
foot  strip  on  IToriega  iitreet  to  tiie  California  Pac- 
ific Title  &  Trust  Corapany.  Of  course  the  California 
Pacific  Title  &  Trust  Company  is  not  the  real  party 
in  interest  but  it  has  acted  solely  as  the  agent  for 
the  City  and  County  of  San  Francisco  and  the  IToriega 
Street  Property  Owners.  The  procedure  of  deeding  the 
property  to  our  Company  was  intended  as  a  means  of 
simplyfying  the  plan  of  vesting  title  in  the  City 
and  County,  for  by  so  doing  to  relieve  the  City  and 
County  of  the  necessity  of  passing  a  separate  reso- 
lution for  each  parcel  deeded.   /e  think  in  viev/  of 
these  facts  that  your  office  could  well  depart  from 
the  irule  of  assessing  property  according  to  its 
record  ovmership  as  of  the  first  Ilonday  in  March 
and  instead  treat  the  entire  seven  feet  along  Noriega 
Street,  as  being  in  the  City  and  County  on  that  date, 
although  the  deed  was  not  recorded  until  subse(iuently. 
',Ve  will  appreciate  it  if  you  will  give  us  your  opinion 
as  to  what  can  be  done  to  eliminate  the  seven  foot 
strip  from  the  Assessment  Rolls  for  the  fiscal  year 
1927-1928. 

Very  truly  yours, 

(Signed)  Geo.  B.  Alan      * 

GB41M  GEO.  B.  AIAE,  ESCROW  OFFICER" 


In  this  case  it  appears  that  on  February  16th  the  California 
Pacific  Tile  &  Trust  Company  forwarded  to  the  Board  of  Public  ..orks  a 
deed  to  several  parcels  of  land  on  Noriega  Street.  For  some  reason  or 
other  the  deed  was  not  delivered  to  the  County  Recorder  for  recording 
by  the  Board  of  Public  works  until  ilarch  23rd. 

The  mere  recordation  of  the  deed  means  nothing  between  the 
parties  to  it.   It  is  simply  notice  to  the  outside  v^orld  that  the  grant- 
or has  divested  himself  of  the  property,  and  that  the  grantee  has 
obtained  it  by  purchase  or  otherwise.  This  is  elementary. 
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Section  1  of  Article  XIII  of  the  Constitution  of  California 
provides,  that  property-  belonging  to  any  city  and  county  within  the 
state  shall  be  exempt  from  taxation.  In  2  Cooley  on  Taxation,  page 
1418,  the  term  "belonging"  has  been  construed  to  mean  "to  be  the 
property  of".  This  construction  v/as  upheld  in  ]ingstad  vs.  Grand  Forks 
Coxinty,  84  K.  /.  577,  and  also  in  People  vs.  Bennett  Medical  College, 
94  U.S.  110.  Therefore,  there  is  no  question  but  that  upon  the  deliv- 
ery of  the  deed  to  the  Board  of  iniblic  .orlcs,  the  property  vested  in 
the  City  and  County  of  San  Francisco,  and  that,  in  view  of  Section  1 
of  Article  XIII  of  the  Constitution,  this  property  became  exempt  from 
taxation  as  soon  as  it  was  granted  to  the  city  and  the  deed  delivered* 

If  the  deed  had  never  been  recorded,  and  the  property  was 
owned  by  the  city  it  would  still  be  exempt  from  taxation,  since  the 
constitutional  provision  previously  cited  does  not  malce  recordation 
a  preretiuisite  to  exemption  from  taxation.  Section  3628  of  the 
Political  Code  has  no  application  to  the  instcnt  situation. 

Therefore,  it  is  my  opinion  that  in  this  particular  instance, 
from  the  ascertainable  facts,  the  property  was  tax  exempt  from  taxation 
since  it  became  the  property  of  the  city  prior  to  the  first  llonday  in 
March*  This  probably  would  not  be  the  case  if  the  deed  were  delivered 
to  taae  city  after  the  first  llonday  in  March,  and  the  money  paid  over 
to  the  grantor  subsequently  by  the  city* 

Sincerely, 


Assessor  CITY  ATTORHEY 
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MAy  19,  X3£7. 


SUBJECT:  Right  of  Assessor  to  Exaot  Penalty 
from  Personal  Representatives  v/here 
Decedent  has  l^'alled  to  File  Annual 
Statement;  Title  to  Property  vests 
in  Heirs  at  death  of  Deoe&ent. 


Dear  Sirt 

I  am  In  reoeipt  of  your  request  for  an 
opinion,  as  follows: 

"I  am  constantly  confronted  by  the 
opinion  of  varieniB  attorneys  that  the  title  of 
Personal  property  vests  wholly  in  the  Heirs  upon 
death,  and  that  the  property  is  not  stib^eot  to 
the  tax  aa  oited  in  ;:eo.3627A  of  Revenue  laws,  for 
failure  of  deceased  to  file  in  1926. 

section  364S  of  the  Political  Code 
provides  that  unpartitioned  or  xmdistrlbuted 
property  of  deceased  persons  may  be  assesijed  to 
executors  or  administrators. 

The  Supreme  Court  In  Stanford  vs.  San 
Francisco,  IZl  Cal  34  held  tliat  the  property  of 
the  deceased  was  *  taxable  after  his  death  to  his 
estate',  and  In  the  case  of  San  Francisco  vs. 
Fennle,  93  Cal  465  held  'The  assessment  to  Carroll 
Cook  as  the  administrator  of  Mrs.  Shlllabers 
e state • • • .as  her  representative. '  Al so  In  Blddle 
vs.  Oaks,  59  Cal  94  stated. 

All  Probate  Jud^^es  in  the  county  of 
Los  Angeles  hold  that  while  an  heir  has  a  ri^jht 
in  property  on  decease,  he  does  not  ao^uire  title 
until  by  decree  of  the  court. 

Trusting  you  will  give  an  early  opinion, 
I  remain •** 


OPIKIOH 

The  personal  property,  as  well  as  the  real 
property  of  a  decedent,  vests  in  his  neirs  upon  his  death, 
subject  to  administration.  A  pezrusal  of  "eotion  1384  of  the 
Civil  Code,  coupled  with  •eotlon  1452  of  the  Code  of  Civil 
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Prooe4ui*e,    indioates  that  property  vests  in  the  heir  Immodiately 
upon  the  death  of  b  deoedont,    sub^eot  to  the  oontrol  of  the 
probate  oourt. 

In  9  Cal.   JMrlB.,   at  page  470,   it  is  said: 

"tJjader  the  system  here,   the 
property  of  en  Inteetate,   both  real 
and  personal,   passes  iiataediately 
upon  hiji  death  to  his  heirs  by  the 
single  operation  of  the  law  of  in- 
heritance,   subjeot  to  the  oontrol 
of  the  probate  oourt,   and  to  the 
possession  of  any  administrator  ap- 
pointed by  that  court,  for  the 
purposes  of  administration." 

Feotion  1581  of  the  Code  of  Civil  Procedure  provides 
that  the  executor  or  adiaini  strator  must  taJ»  Into  his  possession 
all  of  the  estate   of  the  decedent,   both  real  and  personal. 

Section  1669  of  the  Code  of  Civil  Procedure  provides 
that  before  pjiy  decree  of  distribution  of  an  estate   is  made  the 
court  mast  be   satisfied  that  all  Inheritance  taxes,   and  personal 
property  taxes,   due  suad  payable  have  been  paid.     Possessory  rights 
do  not  accrue   to   the  heir  mitil  a  deorco   of  distribution  has  been 
entered  in  the  probate  court  distributing:  to  him  tiie   property 
to  whlahi  he  is  entitled.     The  title  taken  by  an  heir,   at  the 
death  of  the   decedent,    is  subject  to  the  liens  of  administration 
vdiioh  cover  the  payiaent  of  debts,   funeral  expenses  and  expenses 
of  administration. 

9  Oal.   Jtir.   47S. 

Tlxe  heirs  do  not  come  Into  possession  and  enjoyment 
of  their  portion  of  the  estate  until  after  the  execution  of  his 
trusts  by  the  administrator. 


Robertson  vs.  Burrell, 
110  Cal.  568. 


From  a  reading  of  the  foregoing.;  code  sections  and 
the  citations  of  authority  set  forth,  it  la  clear  that  title 
vests  in  the  heirs  subject  to  administration,  but  that  taxes  and 
expenses  of  administration  must  first  be  paid  before  an  heir  oan 
obtain  his  personal  or  real  property  free  and  olear  of  all  em- 
oumbranoes. 

section  3642  of  the  Political  Code  provides  that 
the  undiatributed  property  of  deceased  persons  nay  be  asficssed 


tc.i 


'-  »iH^i4:a%<imxiAi 


tif.'.J  M-r;/     .Ji.: 


0  4^: 


ilv-. 


.  ici'f.:     ,j 


~r:,.,      .  %i 


1.3/ 


to  the  helre,  guardians,  aaceoutors  or  aoLzalnlstrators. 

in  view  of  the  faot  that  the  property  of  a  OBcedent 
vests  In  an  heir  &t   the  tlrte  of  his  death,  sul>Joot  to  the  expenses 
of  administration,  s.  A   that  before  any  decree  of  dletrlhutlon  of 
an  estate  oan  be  made,  the  oourt  mast  be  satisfied  that  all  in- 
lieritanoe  taxes  and  personal  property  tuxes  due  and  payable  have 
been  paid,  it  is  olear  tiiat  no  estate  ocn  be  closed  until  s\ioh 
time  as  all  taxes  due  have  been  paid;  and  that,  tiierefore,  the 
heirs  cannot  obtain  their  property  until  such  time  as  payment 
has  been  made  of  all  taxes. 

section  8627a  of  the  Political  Coda  provides  for  a 
penalty  in  the  event  that  a  person  has  failed  or  refused  to 
file  an  annual  statement*  This  penalty  may  be  exacted  by  the 
asses nor,  if  he  can  prove  and  show  that  the  property  of  the  decedent 
was  never  listed  in  his  annual  statenent.  This  may  be  difficult 
at  times*  However,  if  proper  proof  can  be  produced  that  the 
property  was  owned  by  the  decedent,  and  was  not  shown  in  the 
annual  statement,  the  penalty  may  be  levied.  This  wa^i  the  evident 
purpose  in  mind  at  the  time  of  the  adoption  of  Section  1669  of 
the  Code  of  Civil  Procedure.   This  is  evident  in  view  of  the 
fact  that  this  section  tnentions  inheritance  taxes  and  personal 
property  taxes,  and  does  not  refer  to  real  property  taxes,  since 
real  property  taxes,  when  unpaid,  are  a  lien  upon  real  estate. 

section  3627a  of  the  Political  Code  refers  to  property 
?diioh  has  escaped  aesessaent  for  the  preceding  year*  If  the 
property  of  the  decedent  escaped  such  assessment,  the  estate  owes 
to  the  City  and  County  of  San  Francisco  the  tarns  for  this  period. 
Such  taxes  are  therefore  due  and  payable  and  must  be  paid,  if 
property  escaped  assessment  durizig  the  preceding  year  there  is  no 
doubt  but  that  it  wqs  not  taxed  and,  therefore,  the  taxes  owing 
are  due.  The  penalty  provided  by  this  section  ma   placed  therein 
for  the  purpose  of  compelling  the  owners  of  property  to  disclose 
the  total  amount  of  their  taxable  property,  and  if  they  did  not 
do  so  they  mi^t  be  penalized.  The  mere  faot  that  they  haw 
become  deceased  does  not  alter  the  situation,  and  cannot  change  it. 
If  the  property  which  escaped  assessment  had  been  discovered  dxirlng 
the  Xifttia*  of  the  decedent,  the  penalty  might  iwve  been  exacted; 
hence,  there  oan  be  no  sufficient  reasons  advanced  vidiy  the  admin> 
Istrator,  or  executor,  as  the  case  may  be,  may  not  be  penalized, 
since  any  penalty  exacted  would  be  carved  out  of  the  estate,  'uoh 
a  penalty  is  simply  an  added  tax  due  for  the  failux'e,  or  fraud,  on 
the  part  of  the  decedent  taxpayer  to  properly  list  his  assets.  It 
would  be  foolhardy  to  argue  that  when  one  has  become  deceased  his 
estate  is  not  liable  to  a  penalty  simply  because  he  has  died  in 
the  interim. 

Section  1669  of  the  Code  of  Civil  Procedure  was  passed 
for  the  purpose  of  protecting  the  state  and  counties  thereof  from 
loss  of  taxes  at  the  time  of  the  distribution  of  an  estate.  Hence, 
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it  is  my  opinion  that  although  title  to  the  property  vests 
wholly  in  tiie  heirs  at  the  tiaae  of  the  death  of  the  decedent, 
8uoh  property  is  subjeot  to  the  expenses  of  adiaini  strati  on, 
and  to  the  p^ioent  of  all  taxes  owing  b^  the  deoedent  at  the 
tine  of  his  death,  inoluding  any  penalties  provided  by  statute 

Sin«erely, 


CITY  ATXORHSY. 


AtiHiasor. 
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2£ay  E5,1927. 


saBJaCT:   Taxation  for  School  Building 

Puxpoeea  -  Inelusion  of  necossaxy 
Amount  in  Budgot* 


Dear  Sire: 


C 


I  am  in  receipt   of  yovir  request  that   I  forthwith  advise 
you  as  to   the  iieceeeity  of  your  lioard  including  In  its  annual  hudeet 
suoh  anjoxmtB  ae  the     card  of  iJduoatlon  may  demand  i'or  eohool  "building 
purpoMB,  ae  well  ae  inoludin,^  in  youx   annual  tax  levy  a  tax  suffioleit 
to  produoB  the   amount* 


OPINIOS. 

2h«  ehlef  iM^  i*ileh  arleee  in  approaching  this  q^uestion 
it  the  apparent  oonfliot  laetween  the  provisions  of  the   Charter  and 
the  proyislone  of  the   State   law.     In  matters  affecting  our  public 
aohool  system  the  rtate  law  aast  govern* 

In  the  case  of    HilHCOGK  vs.  B.-^ARD   of  KDUCAi'IOH 

140  Cal.561- 


'*     the  Court  said: 

"A  City  charter  adopted  under  the   provisions 
of  the   constitution  has  no  effect  iidiatever 
upon  the   exist enee  or  legal  character  of 
a  school  district  formed  under  the  genei^al 
t:  law*     ilie  school   aysten  is  a    matter  of  general 

't  concern,  and  not  a  nunioipal  aifair*" 

in  -  LOS  ABfGELSS   SCHOOL  DISTRICT  vs.   L0HOB2N 

148   Cal*   353 

the  Court  in  oonslderlng  a  elmilar  euhjeot  said: 

"It  8ho\ild  he  emphasized  that  the  power  of 
a  iflunioipality.   in  this  regard   (dealing  with 
sehool  nuitters)   can  only  run  current  with,   and 
never  counter  to,   the  general  laws  of  the   state 
touching  the   oomaon  school   system." 

Again  in  -       UclOi3lZI£  vs.   £OARI)  OT  SDUCAfZON 

82  Pae.  392 
it  was  salds 
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"The  Legislature,  \mder  the   Gonstltution  has 
provided  a  general   system  in  regard  to   the    cojaraon 
schools,   and  prescribed  thvi  duties  of  Boards  of 
jaa.uoation  in  counties  and  cities  and  counties  of  the 
state.     She  general  laws  passed  by  the  Legislature  are 
paramount,   and,   in  case  any  provision  of  the  charter  of 
any  city  oonflicts  with  the   general  laws  as  to  matters 
pertaining  to  the  puhllo   schools,   the   charter  must  give 
way  to    the   general  law.  But   tlie   charter  of  a  city,   or 
oity  anSoounty  may  maJce  additional  pi-oviaions,  or  pro- 
vide for  matters  not   enumerated  in  the    general  law, 
provided  such  provisions  are  not    in  conflioi;  with  the 
general  law." 

In-  KEHIIEDY  v,  illLLER 

97  Cal.  429 
It  was  said; 

"The  legislative  deolaration  that  every  incorporated 
oity  1b  a  school  district  does  not  import  into  the 
organization  of  the  school  district  any  of  the  provi- 
sions of  the  city   charter,  or  limit  the  powers  and 
functions  v^ioh,  as  a  school  district,   it  has  "by  virtue 
of  the  i^olitical   Gode." 

In  view  of  the  foregoing  Interpretation  of  the  law  by 
the   Supreme  Court  of  our  State   I  am  of  the  opinion  that  we  rnust 
look  to  the  general  law  of  the   State   for  the  law  whioh  must  guide 
your  Board   in  dealing  with  the  production  of  revenue  for  the 
oonduot  of  our  comuion  sohools. 

Prior  to  the  amendment  of  Section  6  of  Article   li  of  the 
Constitution  as  adopted  by  the  people  in  November, 1920,  there   is  no 
question  but  that   the  recommendation  of  a  Board  of  i'ducatlon  or 
Board  of  School  'trustees  as  to  the  amount  of  money  necessary  for  the 
conduct  of   the    schools  of  a  particular  school  district  was  only 
directory  upon  the  Board  of  Supervisors  of  the  particular  county 
or  city  and   county  in  which  that  district  might  be,   that  is  to   say, 
that  prior   to  the    auendraent  of  that   year,   irrespective   as  to  wiiat 
the  reoommendatlon  of  the  Board  ofvMuoatlon  or  of  the  School  Trustees 
may  be,  the  Board  of  Supervisors  had  authority,  \inder  certain  limi- 
tations to  grant  or  to  refuse   the   amount  demanded.      The   amendment 
to   Section  6  of  Article  IX  adopted  in  1920,  gave    to   the   Legislature 
the  power  to  provide  for  the   levying  of  such  tax  as  might  be  necessary 
for  the    support  of  the   common  schools.     Under  the  authority  of  this 
amendment  the  Legislature   in  1921  enacted  laws  to  accomplish  the 
end  Intended. 

One   of  the   laws  enacted  -is  Section  1612-a  of  the  Political 
Code,  v^lch  gives  autiiority  to   school  trustees,  city  boards  of 
education,   and  high  school  boards,   to  roake  through  the   Superinten- 
dent of  Sohools  of  their  respective    counties  or  cities  and  counties, 
a  budget  for  their  respective   sohools,    to  present  the   same   to   the 
Board  of  Suijervisors  of   their  respective   counties,  whereupon  it 
becomes  praotlcally  mandatory  upon  the   Board  of  Supervisors  to 
adopt  the   budget  as  prescribed.     In  general  the  above   mentioned 
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SSdi^?  L^4L*?vi*^  amimUy  daring  the  month  of   Jun^  a  aohoS 

«nd  city  and  oouatar  putpowbV     ?S^^l?f J^^lf®''-''^^*'^  ^^^  '^^^^y 

necwaaiy/S  to   fii  a  ^^  fJ^^^Sf*!''*'  ^  district  ta:c  to  be 
at  least  thTLoLt  Of  dl^tJloTtAlS^nnf*'*'^'  *^*  ^«  ^^^^  ^'o^'o* 

aota  and  parte  of  aots  which  afe  no?  ?.,         ®   section  repeals  all 

aciis  wmch  are  not  ia  hamony  v  ith   its  provision.. 

district  fill  ra11\:i'^l7!,,^^^,n;;:5^.^^L^^^  '^^  -^-^ 
echool  bui^liS:/^;,\\^»  %«J,J02  ^ve  asked  port.dn»  only  to 
only  to   the  former  iuatt«r.       "^"'^^^  ^  *^m  £ilve   Qonsideratlon 

eharge  and^^oJ^rol^TtlJrelSie'nta^^^  V  %*^°-*i«^.  ^*loh  haa 
Board  as   atparat.  entitle.!  Saal.e^«°?^^*   "^^  v^^  ^^^^'^  "^^^^ 
in  the   a..Dunt  which  may  b?  allowed  f^ltii^  a   slight  lixnitation 
••tUaate  en  the  budget  of  e^h!JlirT,^®'^'^*'^^y  echool.,   the 
»«     wuogei  or  eaeh  should  be   oeparetely  treated. 

for  l.ulldi^.it"Lpfi?e'eto^  It^til'^  ''^^•  "«*•"  ^^^•t  ProTi.ion 
P»«Tldas  for  the  nPa«L?!?*  •     V  ^5**   «l®»'«atary  oohoole.     it 

B*ard  ol  i^emaora  J?tol^''?iif«f  "J^^^  ^^    ^duoatiJn  to  the 
the  «onth  i^  ^icr^r  Sf  Jifr^J^^  P^i:^'^  ^0   t"  ^'   nrst  of 
aaount  of  tooney  whi^  wiU  bj  reiuifi^l'  ^^  "^  dstliaate  of  unjr 
school  buildlnja.  rei«^rIilh^^™^J^tS7°^^^^  ^^^''^^  ^*«. 
apparatus,   etc?  for  ihu   Jnf i^S.*  v.^'       t  ^^^  f^PPlylng  furniture, 
that   if  th*.   :.u^erintendu^^r^«r  r      "^   8«otion  iui'ther  providi, 
^rd  of  Supemaors  mf^^avi  iy^""?,^  approve   tho   eetiia^te;  t^a 
amount.      xhTelotlon  ^tJe^n     '  neceejary  tax  to  .uilco  up 'the 
huadrea  dollar.,   on  tS^ifte^o^T^atlt^i^in J   aftuon  o.nts  on  th. 
thi.  puryoee.        i-hore  la  aom«   In!??^^;®?  T'^°^  ^n^^  ^   levied   lor 
thle  section  and   .ection  IsT^'-a     fw     ^^^.^J«^,th«    .rovieions   of 
cuion  xbi..-a,   abov«  refefred  to,  and  aa  the 


«d; 


-S« 


...    :.-o 


I»JC 


4- 

latter  Is  the  latest  leglelatlve  e  preeslon  on  the   suhjeot  Ite 
pjrovlelons  must  govern,   .vhere  the   oonfliot  oannot  be  harmonized, 
but   if  they  caa  lie  haitnonlzed  the   rules  0.1    statutory  cone  tract  ion 
compel  that  they  should  be  read  together,     xhe  only  oonfliot 
is  that   ill  Section  1512-a   ,  there   is  no  limitation  as  to  the 
araoimt   of  thu   tax  v-hloh  may  be   levledf  and   tho  Boaird  of  .'uperv^isors 
ntuet  levy  a  tax  sufficient   to  proCiuoe   the  amount  aoked,  while   in 
Section  1838  there  is  a  limit  of  fifteen  cents  on  the  h,;jadred 
dollars  as  to  the   rate  of  tax,   and  the  Board  of  supervisors  may 
levy  a  tax  snifflcient  to  produce  the  amount  asked.     At  lirst  slfiht 
it  v.-ould   appear  that  there  is  a  direct  conllict  between  the  two 
sectlona,   the   one  providing  that  the  Board  must  levy  tht  tex, 
and   the   other  g.j>p*aring   to  leave  the   arnount'  o'f  the   levy  to  the 
discretion  of  the  Jioai'd.     ilowever,  the  v/ord  "luay''    Ie  often 
construed  aa  "must",  and  I  believe  that   the   latter  construction 
should  be  placed  upon  it  as  used  in       ction  1858 •     In  Brenner 
vs.  Los  /ojgeles,  160  Cal.   79,  the   Court  said  ".There  the   public 
interest  or  priv^^to   right  requires  that   the   thing  yhould  be 
done,   the  word    'may'   is  generally  construed  to  mean    'must'" 
Viliere  persons  or  the  public  ha-se  an  Intereat  In  having  the  act  done 
'may*   in   such  a  statute  means    'must*.   " 

In  >  Beadle  v.  Sanders, 

177  H.W.  789 

(a  ease  decided  by  the   Supreme  COwjrt  of  Nebraska) ,   the  Court   said: 

''The  words   'may  levy*  as  used  in  the  lav/s 
of  IS' 19     providing  that  county  boards  may 
levy  a  special  tax  to  pay  indebtednesa 
aooruii3£:  under  certain  contracts  means 
"mast  levy*.  " 

I  am  of    the  opinion  that   the   mandatory  meaning  can  well 
Ije  given  to  tlie  word  "nay"  as  used  in  :>oction  1838,  and     that  it 
Is  in  harmony  with  the  provisions   of  the  later  enactment  Section 
1612 -a.     ./e  raufit  next  give    consideration  to  the   limitation  of 
fifteen  cents  upon  tho  one  hundred  dollars.     It  would  appear 
to  me  that  such  a  limitation  is  not  in  conflict  with   He  tion 
1612-a     which  contains   the  general  provisions,  and   that   it  ;aay 
hare   been  the   intention  of  the   Legislature  when  It  enacted  the 
later  section  to   continue  the  limitation  in  force*     This  con- 
olusion  was  reached  by  my  predecessor  11T»   George  Lull  when  in 
July  S8th,1922,  he  had  oocasion  to  advise  your  Board  on  a  similar 
subject* 

'i!herefore  I  must  advise  you  that  it  is  mandatory  upon 
your  :ioard  to  fix  a  tax  viilch  will  produce  the  estiiudtod  araou-it 
reaulred  by  the  board  of  Jduoation  for  school  buildincs,  eto. 
for  elementary  schools* 

The  estiraate   for  the  buildings,  repairs,   eto.   for  high 
sohools  is  governed  also  by  3ootion  1612-a  of   tho  -.Political    Jodo 
above  referred  to  and  also  by  :.ectlonsl75S  and  17S6  of  the  same 
Code*       Doth  of  the  last  laeationed  sections  deal  cxclUElvely 


ililiss,    J'SX'i 


With  high  BohooX  1»ud4(<»t8  or  estiBtattts*     section  17&i> 
prorldsa  for  the  purohuso  of  a  lot,   tlio   ^reparation  ol   jlaas  and 
the   oojtistruotioa  of  a  hl^'h   sohool  'bullaine,  and   the  amount  of 
tho  tea   le  limited  to  »«vtiinty-flvy   oanto  oa  Vrnj  ono  hundrod 
doUea**.     ih«   ijootion  however  eppXye  only  to  now  high  oohool 
dietricts,  and  where  a  diatriot  is  fOLready  in  existence  and 
n»«  80hooi«  eto»  are  needed*       iieotion  1756  applies  - 

So©  -  POSZ  T.   riYLOB,  61  CaX.App.  68£., 
Re fe.  ring   there  to   K>eotion  1766,  we  find  that  it   is  thts  duty 
of  every  high  gohool  hoard  to  make  an  eetiraaie   showing  the  aijount 
required,  tor  te'aoJtiers  salariea,  ourr<3nt  ezpi.>nQ0s,  1»>ok8,  >ia^:!i.zind a 
and  apparatus,  sites  for   ^ildin£;8  and   furniture  and  other 
mieoollaneouB  oxponees,   ror  the  hi.Ji   echools  of  the  dir^triot 
for  tho  ourrent  year*     It  is  the   duty  of  the  -iuperlntendcnt 
to  traosialt  a  copy  of   Uit>  estlraate   to   the  3aard  of  ^liupervisors 
aod   to  ^e  auditor* 

Seotlon  17S7  provides  that  \.hv   i>ourd  of  Supervisors 

niust  at  ths  x.ira^i  oi  levying  the    other  taxes  for  county  ourpotses, 
levy  a  tax  Eufficiwnt   to  produee   tho   ajso\uit   required  by  the 
estimato*     I  oan  lind  no  liiAitatlou  upon  tim  amount  of  tho 
levy,  and   I  believe  tliat   ii   le  niandatory  upon  the  i^oard  of 
3s.;}«rvlsors,   to  .'uake   the   levy  in  oonjoraity  »/ith  the 
estimate,  and  on  th«ii>  £»ll\ire  to  do  so,   it     beoomos  the  duty 
of  the  .xudilor  to  xosiice   it* 

Th9  constitutional  provisions  whioh  X  have  referred  to 
as  wtll  OS  oeotions  IblE-Si,  174>£i,  56,  and  67  of  the  Politioal  code 
have   "been  passed  upon  ^-Y  ^*^^  hitihest   Ooarts  of  our  Jtate,  and 
the  Uourts  havo     eltt   ..hal   it  iu  /!£;.  idatory    \ipon  thy  Board  of 
ouperviaors  to  provide  in  this   tax  levy  tho  anotmts  estimated 
by  the  Board  of    :duoation  and  by  tho  HI5:     ■  chool  Board  as  being 
necessary  for  their  respeotlvs  schools*     I  direct  yo\ir  attention 
to  thii   oaes  of 

MOiJOiliiLi)  V.    itlCHARDS, 
2^B  i'&o. asp .1049 

Zhis  ^.case  was  prosecuted  b-^^ainst  the   Auditor  of  Butte  ( otinty 
and  was  doolded  in  July, 1^26,   by  the    ..istriot  Court  of  Appeal. 
'i!he  Uourt  saldt 

".»e  think  that  the  constitutional  provieions 
which  ws  have  bssn  ooaeiderin£r  and  section  161£a 
of  the  rolitioal    ;ods  place   thu  duty  of  levying 
a  speoial  tax  upon  boarfs  of  Buporvisora  in  about 
Htm  same   situation  as  when  a  si^eoial  tax   v/lll  be 
directed  by  raiindaaus  to  be  levied  for  the  purpose 
of    .setina  interest  Ui>on  bonds  or  strnilar  obliga- 
tioos;    that    tha   legislative  discretion  vested  in  the 
board  of  supervisors  is  liraited  la  tlxe   raanner  in  wi.idh 
wo  have  horoin  set  forth  rjid  does  not  extend  to   the 
dotsnaination  of  either  the  policy,   the  wlsdoa  or   ..he 
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•xp«ne*  of  i^intainlng  a  high  Bohool»  lm.t  suoh  raatt«vt 
devolve  upoii  the  'board  of  eohooX  trast«ttat   and   that  it 
was  the  purpose  both  of  the   amendinent  to  tho  Const  1  tut  Ion 
and   of  the  act  of  the   Lof;iBlature  to  veet  in  the   school 
trustees  of  distx-lot  hif^Jx  schools  both  the  policy  and 
thu  wiedOB  of  incurring  expenses  in  thtj  oonduot  and 
fflainteaenoe  of  hi^  Bohools*" 

The  Supreme  Court  in 

M.JCiaLLAlS  CO.    ve.    CI*^\HKE. 
184  Cftl.    500, 

has  also  axstained  the   right  of  a  High  School  Board  to  have   its 
lmA|;et  or  estimate  looluded  in  the   tax  levy. 

Understand  however,  that  the  JSoard  of  ijupervleors  iiaa 
the  right  to  question  tliu  legality  of  any  item  in  the  Isudget 
or  estlBsats,  and  if  the  tern  is  not  legial  to  refuse  to  allow 
it*  aIso,  if  the  emount  demanded  makes  nsoessary  a  tax  exceeding 
the  limitation  prescrihed  "by  the  Uode  sections  the  amount  of 
^e  eetifoate  must  be  cut   down* 

Xho  budget   or  estiraate  reciulred  from  the  Boaird  of  ilAudatlon 
by  tho  sections  v^hioh  I  have   rijentioned  need  not  be  presented  until 
fifteen  days  before  t^e   first     day  of  September,  end  you  oan  then 
Iniluds  in  yo\ir  tax  rats  an  aino\mt   auffieient  to  produce  the  suio 
required*       lioweYsr  If  you  wish  to  estimate  the  a^iount  in  your 
budget  you  Bay  do  so,  but  if  you  do,  the  estlBfttos  required  by 
law,  and  on  the   fOm  ao  provided,  should  nevertheless  be  again 
presented  within  the  fifteen  day&  prior  to  September  the  first* 

Reapeetfully, 


City     ttomey. 


BOAIKD  Of  ;K?P£RVIS0R3. 


BiwJin-'    i-Ctii'::    IXfCf    .xQ>^^i^3    •l^t}^    »   "^riiltll-jrlt^^    l^     5'Sr.^5S:0 
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June  9th,   1927. 


SUVSCft     £Xf««t  of  new  g;arbtt^e  ordlnunco. 

th®  Lbn-ii' -■■'■■    -'■■>' 

Yoxar  requ»«t  for  an  opinion,   tU^ted  Juno  bth.  was  roooivod 
in  d\ie  OOUF80,   ooncomln^  tlxo  queBtion  of  whether  or  not  Initiative 
MMiffure  lfo«  5,  ooroAonly  icnovm  an  the  Garbo^  Ordiiximco,   li   eimotod, 
will  roiaove  jaII   coi-tral   oi  tiiu  coileotlon  of  {jurbage  from  th«    iSoard 
of  3upervlnor«,  or  any  other  lawfully  eonEtltuted  body  of  the  Oity 
and  r^T   +--  .,  '     an  v^i-taicleoo. 

Oi?ii;iv...  . 


Initiative    .'eaeure  Ko«   6  is  similar  in  effect  to   the 
ordinunoo  urider  which  the    Bori.rd  of  J'oalth  now  operates  with  reference 
to   tho  colleotioA  aaci  dlapositioa  of  i^arba^^e  1a  the  cilty  and  County 
•f  ':an     raneisco.     iTuctloally  the  only  vital  difference  butwoen  the 
proi^eered  ordinance,   anu  tite   one  new  in  effect,   1b   the  reduction  of 
rates  by  the  new  ordlnxvnee,   ^e  oreatlon  of  oolleotlon  ulstrlots,  and 
the  t»r«vi0e  in     eotion  4,   to   the   folloviln^  effect: 

">\n.  applioation  for  a  penaii  must  b*  granted* 
how«vor,  by  tlie  said  Board  of  Health,  rjad  it  is 
ciaii4atory  on  said  Board  to  grant  the    ea^aea  tvhen 
it  Bhall  appear  in  any  said  application  for  a 
route  or  routes  by  a  person,   .  Ira  or  corporation, 
that  twenty  per  cent  or  taore  of  the  ho ueehol dears, 
business  men,  upartment  house  owners,  hotel  keepers 
or  residents  in  said  route  or  routes,  us1d£  refuse 
service,    and  paying  for  saois,   or  obilgiited  to  do  bo, 
have  signed  a  petition  or  contract  in  which  they 
have  stated  that  they  (^re  imidecuately  served  by  any 
refuse  collector  who  is  then  oolleotln^  refuse  on 
said  route." 

The  foregoing  section  of  the  ordinance  will  have  the 
effect  of  preventing  an  arbitrary  stand  by  the   lioard  of  Keolth  in 
connection  with  the  issuixnce  of  permits  to  c^^rba^re  collectors.      In 
other  words,   it  will  be  ritaidatory  on  the    3oard  of  i'ealth  to   issue  a 
garba^  col  looter's  pertait,   11   twenty  per  cent,   or  more,   of  the 
users  of  garbags   cervloe  on  a  route  desire  &  change   in  their 
oolleetor  because  of  inadequate  service  rendered  by  him. 
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Seotlou  4  of  tl^e  new  or&lnanot  also  provides  that 
the  Issuance  of  penalts  for  the   collection  of  garbage  shall  be 
regulated  by  the   Board  of  Health.       Control  of  the  collection  of 
garbe^j©  will  not  be  removed  from  the   iJoard  of  Health  by  Uiq  adop- 
tion or  thle   ordinance,   but  the  iio&rd  of  Health  will   be  limited , 
somewhi.t*   in  its  refusal  to  j^z-ant  permits*     where  formerly  the 
Board  of  Health  determined  the   question  of  what  was  adequate  service, 
it  may  still  do  so ,   exeept  tliat  it  oan  no  lonb'er  refuse   to  i^runt 
permits  where  eervloe  is  inadst  uate* 

Section  4  also   provides  that  a  permit  granted  by  the 
.:>oard  of    lealth  shall  not  be  exoliisive,   und.   tliat  one  or  more  persons 
may  be  grixnted  a  p&rrait   to  collect  garba^^e  on  the  saiue  route.      The 
passage  of  thie  ordinance  by  the  psople  of  the   lity  mid  uo\inty  of 
San  Francisco  will  result  in  cooipetition  bctv/een  garba^'O  collectors 
in  clntricte  which  were  forroerly  inade^ius-tely  served  by  one  t^jarbaijiie 
oolleotor. 

If  this  ordinance  is  pa^8•d  by  the  people  of  the 
olty  anc  County  of  San  ^'ranoisoo,   it  ctuinot  bo  repealed  exoept  throu^ 
1^0   same  ioeans  by  utiloh  it  was  enacted.     .vrt«   aI,   Chap«    III*   Jee*    7. 
Therefore,  the  Board  of  Cuporvisors  will  be  unable  to  amend  or  alter 
the  orAlnanos, 

It  is  therefore  xoy  opinion  that  all  control  of  the 
collection  of  garbage  will  not  bo  recaovod  from  the  Jourd  of  l£e{ilth; 
and  that  the   3oard  of  Health  \Yill  still  have   it  v/ithln  its  power  to 
rCi^ate  and  control  the  collection  of  Garbage,  with  the  limitations 
hereinbefore  sot  forth. 

Respectfully, 


CITY  Arpoi.irsY, 
Beard  of    .upervisors* 

(3) 
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June  13th,  1927. 


SUBJiiCT:  Appropriation  for  Committee  of  Board  of 

Supervisors  to  Present  Proposed  Transbay 
Bridge  Location  to  Secretary  of  .ar. 


Dear  Sir: 

I  am  in  receipt  of  yo\ir  verbal  request  as  to  your 
right  to   approve  an  appropriation  for  the  above  mentioned,  purpose. 

OPIIflOIT. 

Various  applications  have  been  made  to  the  Board  of 
Supervisors  for  permission  to  construct  a  transbay  bridge  between 
the  City  of  San  if'rancisoo  and  the  Cotmty  of  Alameda.   The  applica- 
tions are  made  from  various  sites  in  oan  Francisco,  and  practically 
all  of  them  providing  for  different  terminals  in  Alameda  County, 

Sections  2843  and  8870  of  the  Political  Code  provides 
that  all  suoh  applications  must  be  made  to  the  Board  of  Supervisors, 
Also  Sec,  1,  Act  of  I-arch  li»  1881  -  Deerings  General  Laws,  Part  I, 
350.   Sec.  4  of  the  act  above  mentioned  roakes  it  the  duty  of  the 
Board  to  select  the  site  for  the  brid^  and  report  the  same  to  the 
State  iilngineer.  Under  the  general  laws  of  the  United  states  no 
bridge  can  be  constructed  over  navigable  waters  until  the  location 
and  plans  are  approved  by  the  SecrStary  of  *<ar. 

The  Board  of  Jjupervisors  has  by  resolution  approved  the 
location  in  which  it  believes  that  a  bridge  should  be  constructed, 
and  are  desirous  of  urging  the  merits  of  this  location  before  the 
Secretary  of  <ar  at  lashington.   It  is  clear  tliat  the  Board  of 
Supervisors  is  charged  by  law  of  selecting  a  site  which  it  shall 
deem  best  suited  to  the  needs  of  the  people.  Having  made  this 
selection,  their  selection  might  prove  an  idle  act  if  they  were  not 
permittbd  to  employ  all  lawful  means  to  the  end  that  a  bridge  might 
be  constructed  in  conformity  with  their  selection. 

Sec.  4041  of  the  Political  Code  (which  enumerates  the 
general  pov;ers  of  Boards  of  L:upervi8ors)  provides:   "That  the 
Board  of  Supervisors  in  their  respective  counties  shall  have 
Jurisdiction  and  power  as  follows:   Sub.  41.   To  do  and  perform 
all  other  things  required  by  law  not  in  this  title  enumerated,  or 
which  may  be  necessary  to  the  fxill  discharge  of  the  duties  of  the 
legislative  authority  of  the  County  Government." 
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The  Supreme  Court  in  construing  the  powers  of 
Board,  of  Supervisors  to  perform  duties  incidental  to  those  powers 
specifically  given  to  them  by  statute,  said,  in  the  case  of  Harris 
vs.  Giboons,  114  Ual.  418: 

"Power  to  accomplish  a  certain  result,  which 
cannot  evidently  be  accomplished  by  the  person  or 
body  to  whom  the  power  is  granted  without  the 
employment  of  other  agencies,  includes  the  implied 
power  to  employ  such  agencies." 

In  San  Joaq.uln  vs.  Budd,  96  Gal.  47,  the  court  said: 

"The  Board  of  County  Commissioners  within  the 
several  counties  is  clothed  with  authority  to  do 
vnhatever  the  corporate  political  entity,  the  county, 
might  if  capable  of  rational  action,  except  in 
respect  to  matters  the  cognizance  of  which  is 
exclusively  vested  in  some  other  person." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
the  Board  of  Supervisors  has  the  right  to  appoint  a  committee  to 
present  to  the  Secretary  of  .ar  the  merits  of  any  particular 
location  at  which  it  believes  a  trans  bay  briflge  sho\ild  be  located, 
and  tiiat  this  authority  carrys  v/ith  it  the  right  to  take  such  other 
persons,  as  it  in  the  exercise  of  a  sound  discretion  may  deem 
necessary  to  assist  in  the  presentation* 

In  view  of  the  foregoing,  you  are  advised  that  the 
necessary  traveling  expenses  of  such  a  committee  are  a  proper  charge 
against  the  city* 

Sincerely  yo\rrB» 


Auditor* 
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June  20th,   192^7. 


SUBJSCT:     Appropriation  by   :^oara  of    'apervlsors 

for    apentse  in  securirig     ienaturee  to 
^«fer«nd«in  i^etitlon  for  Repeal  of    ;tate  t^w. 


T)ear  sirs: 


"The  Board  of  iiiiporvleore  will  hare   for  coneldere,- 
tion  on  fiiijil   pasaaga  oa  June  BO,   191i7,   a  resolution 
up  yropriatlB^-  ;;2600  out  ox   the  General  Pund  1926-E7, 
for  expense  in  oonneetion  with   securing  ^Ignattiroe  for 
referenduia  petition  against  aot  reapportioning  legis- 
lative districts  in  tho     tate  of  California,  vrhloh  aot 
reduces  the   senatorial  legiolutive  repreoentativee  in 
certain  eountiee,   including  San  Francisco. 

•^ho   Board  desires  your  written  opinion  on  the 
le^&litjr  of  the  proposed  appropriation." 

The  validity  of  the  aots  of  a  iau:aioipal  corporation 
are  deteznalned  by  an  examination  of  the  charter  or  law  defining  its 
powers* 

Judge  Dillon  in  his  worlc  on  ^.tunlelpal  Corporations  hue 
elaborately  set  forth  the  extent  of  power  of  a  aunlcipai  corporation: 

"It  it  &  general  and  undiv$puted  proposition  of 
low  that  a  raunieipal  corporation  ■ OBsessen  unu  can 
exorcise  tloe   rollowing  powers,   and  no  others:      Mrst, 
thosu  granted  in  express  vords;      eeeond,   those 
neoessariljr  or  fairly  implied  in  or  incident  to   the 
power*  expresslr  .  r  nted;     third,   those  essential  to 
the  aecorapllsh  tae  deoltxred  objects  and 

purposes  of  ti:  iratlo^i,   -  not  simply  convenient, 

but  indispensable.      .juy  fuir,   reueo/itible,   substantial 
doubt  concerning  the   exii^tenee   of  pov.'er  ie  reoolvod 
by  tu'-   oo^rte   :. gainst   the   ooi'poi'atlon,   and  tht!   power 
is  denied.     Of  every  Muiiioip&l  corporation  the  charter 
or  statute  by  Which   it  is  created  is  its  orf^nnio  act. 
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ITelther  tlie   corporation  nor  its  oli'ioere  oan 
do  bii.jf  act,   or  oi&ke  any  oontraot,  or  inour  any 
ll&tlllty,   not  autJiorlzofl.  thereby,   or  by  some 
leglslativd  aet  appliocvblo  thereto.     All  aott 
..^  l>eyond  the   uoop«  of  th«  powers  erunttd  <&re  void* 
ITuoh  los8  c&n  way  pow«r  b*  •xerclsed,   or  tiny  act 
done,  which  is  forbiddan  by  ehartdr  or  statute. 
These  principles  are  of  traneaendeut  importtiuaoe , 
and  lie  at  the   foundation  of  the  law  of 
launleipaX  corooratlozus*     Their  rQasonablenesB, 
tholr  neoesslty,   tmii  ttielr  salutary  chc.raoter 
have  been  often  vindicated,   but  never  uore 
forcibly  tliun  by  tlie  learned  Chief  Justice  ^h«». 
who,    B-p&aklxk^  of  aunlolpal  toxd  public  corpora* 
tions,   sa^s:      'They  c&n  exercise  no  powers 
but  those  which  ure  conferred  u|>on  ttism  by  t^ie 
&ot  by  which  they   ure  conetituted,  or  &ueh  as 
arc  neeeesary  to  tho  exercise  of  thoir  corporate 
powers,   the  psrroraumoe  of  their  corporate 
duties,  aiid  txie   accompllshaent  of   tixe  purposes 
of  their  aBsociation.     iThie  principle  is 
derived  froa  tlio  ntitui-e  of  ocivorations,   the 
i'liode  in  .vhich  tliey  ure  or^ni^ed,   nxni  in  which 
their  affairs  aust  b«  conduoted, '   " 

1  jXLU)JL'  -  ^lUnieipal  Corporations 
5th  ..d.  ^57. 

Prota  this  ^iuotutlon  it  appears   thu :  .ioipal 

oorporatlon  ';05B«ii8es  t.nd  o&r*  exerciee  tiie  folio.  .  u/sra  lad 

no  other:     !•     Thoce  .d  in  express  words*     L,     ..uuae 

necessarily  or  fuirl,,       .    ...jd  in  or  incidental  to  the  powers 
Wcpx'Okssly  ijTcxntod*     15.      -lijaa  easential  to   the  doclr.rod  objects 
and  purposes  of  the  corporation  -  not  simply  ootovoniont  but 
indispensable* 

.Kjx  a-ppropriation  in   the  sum  of    ,Z500»0Q  out  of  ths 
Osneral  fund  for  expenses  in  comwotion   /ith  secxrinfi  sienatures 
for  a  referendurai  petition  against  ua  aot  reapportioning  lo^^islative 
districts  in  the    -tt:.te  of  CallforDoin,,    Joca  i.ot   uorxc  '.s^ithin  uny  of 
the  fore^oinfe'  oato£;ories«     The  ohurtyr  of  tho    Jity  iam  t^ounty  of 
San  I'^runolooo  oontulns  In  it  no  provision  aat];xori:dLxig  suoh  an 
expendlturs* 

In  the  recent  ease  of  ^    .  ,73  Cal. 

I>eo*   661,    tho  court  held    that  the  .  x  ter  did 

net  glvu  t.0  the    i)o&i>d  of  X'ubllo  Jervioe  ouiaiaiseloiMrs  the  newer 
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to  expend  money  for  pubilciti^   nurposes  In  a  bond  oampalgn 
laau^vxrated  for  the  pxurpose  of  extendins  the  public  utilities 
of  this  muziiol]Hiullty«      In  tills  ease,   the   court  stated: 

"T-e   pleadings  herein,  as  well  as  the  result 
of  tho  election,  show  that  t  e   sentiment  existing 
SAong  the  electors  of  said  olty  as  to   the  advisa- 
Mlity  of  issuing  eai(l  bonds  was  rlivided.      «hlle 
the  proposition  to   issue  bonds  i-eceived  a  majority 
of  the  Tot««  OASt  at  the  eleetlon  It  did  not 
reselTS  a  two-thirds  favor«,ble  vote  ae  required  by 
the  etatute  in  order  that  the   bonds  i^iTht  be  issued* 
It  ;nust  be  oonoedeo   that  the   electors  of  said  oity 
opposing?  Btii&   bond  issufl  had  an  equal  ri&ht  te  and 
lntttr<$8t  in  the  funds  ir.  said  power  fund  as  those 
who   f:;vorod  said  bonds.      To  use  said  public  funds 
to   cdvocute  the  adoption  of  a  proposition  which  was 
opposed  by  a  large  number  of  said  electors  would  be 
a&nlfestly  unfair  and  unjust  to   the    rights  of  said 
last-nHDicd  electors  and   the  action  of  the   boijrd  of 
public  service  com'oie  si  oners  in  so   toins  cannot  be 
sustnlneft  tmlo??«  the   oower  to  do   »o   la  fiven  to  said 
board  in  eXe&r  and  unmistsJcable  Uingua^e.     i^e 
already  stated,  we  I'lnd  nothing  either  in  the 
ehiurter  of  the   city  or  in  ftny  statutory  cnaotmont 
or  otlierv/ifc©  w'.loh  confers  sua-:   a-ithorlty  upon 
said  board  of  public  soarrioe  aosmissleners*" 

This  cetc  forth  the  theory  upon  irhioh  appropriations 
saoh  as  that  in  the  instant  case  niust  be  rejected.       inoe  the 

Charter  of  the  City  und  vouxit^-  of  ^^ii^  ?rancieco  does  not  give  the 
0  rd  of  ;;apervicorc  the  pov/er  to  malcc  such  en  appropriation,  the 
i  rd  of   -upervirjors  is  without  v.cnrer  to   do  so,   even  though  the 

appropriation  might  be  a  nerltorloos  one. 

I  am  therefore  of  the  opinion  that  such  an  appropria' 
tion  would  be  illegal. 

'^^inoeroly  yours. 


CITY  ATTCRWST, 
Board  of  .  upervisors. 
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Jtine  £7th,   1927. 


SUBJ3CT:  Pension  of  Batteryman  Employed 
in  Corporation  Yard. 


Gentlemen: 


My  opinion  has  been  asiced  by  your  Honorable  body 
as  to  v/hether  or  not    Edward  R,   Sablatschan,  who   joined  the 
department  on  Au^st  22nd,   1921,   employed  in  the   corroration 
yard,   is   entitled  to   the   benefits  ci'   the  pension  system  set 
forth  in  Article   IX,   Chapter  I,     Section  6,   as  amended 
November  15th,   1910,   approved  by  the  Legislature  February  17th, 
1911. 


QPIHIQM. 

This  appointee  is  precluded  from  the  >i«nefits  of 
the  pension  fund,  as  he  joined  the  Jopartraent  long  after  the 
charter  was  amended  excluding  employees  of  the  corporation  yard 
from  benefits  thereunder,  and  also  becaioss  the  position  of 
batteryman  is  not  mentioned  therein* 

Ho  impairment  of  obligation  of  contract  arises 
in  this  instance,  because  Mr.  Sablatcchan  joined  the  Tepartment 
v/ith  full  knowledge  of  the  existing  law  precluding  him  from 
such  pension,  «nd  no  vested  rlt^ts  are  Involved  herein  because 
said  pension  is  a  gratuity. 


Very  truly  yours. 


CITY  ATTOimSy. 


Board  of  Fire  Pension  Fund 
Commissioners. 

(4) 
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June  27th,   1927. 


SUBJECT:      Instxpin^  of  Voting  LiaoiiineB, 


Deax  Sirs: 


I  am  in  receipt  of  a  req.iie8t  from  your  Department 
as  to  the  right  of  yoiur  Department  to  insure  the  voting  ii»£;,ohines 
now  in  its  oustody. 


0?I¥IOH« 

Section  1  of  .Irticle  XI  of  our  Charter  places  the 
conduct,  management  and  control  of  holding  of  elections  in  the 
Board  of  -Election  Commissioners,  and  said  ;.rticle  further 
provides  that  said  Department  is  empowered  to  make  all 
provision?  for  elections  ejid  for  the  balloting  hy  citizens  in 
such  elections* 

You  are  therefore  advised  that  if,  in  the  judgment 
of  the  Department  of  -.lections,  voting  machines  are  necessary 
equipment  therefor,  it  is  your  right,  in  order  that  said 
property  may  he  protected,  to  carry  reasonable  insurance  upon 
said  voting  machines,  the  premiums  therefor  to  he  paid  out  of 
the  funds  allocated  to  the  department  of  .'lections. 


Very  truly  yours, 

CITY  ATTORWSY, 

Department  of  ..lections. 

(4) 
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June  30th,  1987, 
SUBJECT:   Establishment  of  J?undE  by  Ordinance. 

D«ar  Sirs; 

RECUEST. 

"IPhe  Finance  Conuaittee  requests  to  be  advised 
whether  can  legally  be  created  a  special  fund  to  be 
ioiovm  as  "TKi:  TRAFFIC  FIUSS  FUIIL,  SPECIAL  DiiPOSIT," 
providing  for  the  payment  of  all  fines  for  traffic 
law  violations  into  said  fund  for  the  purchase  and 
maintenance  of  traffic  signal  equipment,  as  provided 
for  in  the  attached  draft  of  Ordinance." 

OPINION. 


The  Charter  of  the  City  and  County  of  San  Francisco 
establishes  various  funds,  such  as  the  Park,  Library,  General  n'und, 
and  so  forth. 

Section  1,  Chapter  II  of  Article  III  of  the  Charter 
provides  that  it  shall  not  be  lawful  to  transfer  money  from  one 
fund  to  another,  or  to  use  the  same  in  payment  of  demands  upon 
another  fund.  The  Charter  further  provides  in  this  section  that 
the  income  and  revenue  paid  into  the  Treasury  shall  be  at  once 
apportioned  to  and  kept  in  separate  funds. 

It  is  a  cardinal  rule  of  law  that  where  a  statute 
enumeratSB  the  persons  or  things  to  bo  effected  by  its  provisions, 
there  is  an  implied  exclusion  of  others. 

23  CAL.  JURIS.  741. 

This  involves  the  maxim,  "expressio  unius  est  .exoliiBio 
alterlus"  «•  the  expression  of  one  excludes  the  other. 

23  CAL.  JURIS.  740, 

While  this  maxim  is  of  general,  thought  not  universal  application  in 
the  construction  of  statutes,  it  appears  to  be  logical  and  sound  to 
apply  it  in  this  instance,  since  the  charter  specifically  mentions 
numeroTis  funds  which  it  has  created  tlirough  the  will  of  the  people 
and  the  approval  of  the  Legislature.  If  It  were  Intended  that  the 
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Board  of  Superviaors  should  have  the  power  to  estal)lish  funds, 
exclusive  of  those  mentioned  in  the  charter,  there  would  have  been 
no  need  for  their  mention  in  the  organic  law  of  this  municipal ity, 

V/hile  there  is  no  case  or  statutory  provision 
directly  in  point,  bjq.   examination  of  Section  16,  Article  .XI  of  the 
Constitution  of  California  indicates  that  a  municipality  shall 
establish  various  funds  into  vdiich  moneys  coming  into  the  hands  of 
the  Treas\irer  shall  bo  deposited. 

"Special  municipal  f\uids,  v/hich  are  dedicated 
by  express  statutory  provision  or  by  the  act  of  a 
municipal  council  or  board,  duly  authorized,  to  a 
specific  municipal  object,  may'  not  be  diverted 
either  directly  or  intiireotly  to  any  other  purpose; 
v/henever  diversion  is  threatened,  it  may  be  enjoined 
by  those  entitled  to  the  fund'^*'^  ''." 

28  CYC.  1663. 

!Fhi0  quotation  is  founded  upon  trro  California  cases, 
to  wit:   KIGGIKS  vs.  SAK  LISGO,  131  Cal.  E94,  and  BROOKS  vs. 
SMI  LUIS  OBISPO,  109  Cal.  60.  An  examination  of  these  eases  tends 
to  indicate  that  unless  a  mxinioipal  council  or  board  is  duly 
authorized  by  a  charter  provision  to  establish  municipal  funds, 
such  council  or  board  cannot  do  so.  5?he  Charter  of  the  City  and 
County  of  San  Francisco  contains  no  such  authoriEation.  Therefore, 
since  our  charter  provides  tlmt  the  income  and  revenue  paid  into  the 
Treasury  shall  be  at  once  apportioned  to  and  Icept  in  separate  funds, 
and  since  the  charter  further  creates  certain  funds,  it  would  seem 
reasonable  to  assume  that  the  people  intended  that  the  funds 
mentioned  in  the  charter  should  be  paramount  to  any  fxmds  attempted 
to  be  created  by  the  Board  of  wupervisors. 

It  is  therefore  my  opinion  that  no  funds  can  be 
established  except  those  specifically  mentioned  in  the  charter. 
However,  if  the  Board  of  L-upervioors  so  desired  they  covild  readily 
appropriate  the  amount  of  money  obtained  from  traffic  fines  for  the 
purclvase  and  maintenance  of  traffic  signal  equipment,  so  that  the 
same  resiilt  would  be  obtained  as  would  be  the  case  if  a  special 
fund  v/ere  established. 

Respectfully, 


CITY  ATTORKSy. 
Board  of  Supervisors.  ^^^^^^^ 
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Ju3y  1,   1927 


SUBJECT:   Erection  of  Theatre  at  20th  Avenue 
and  Taraval  Street. 


Grentleraen: 

I  have  before  me  your  letter  of  June  18,   19E7, 
requesting  my  opinion  as  to   the  legality  of  the  erection  of 
a  theatre  building  upon  property  on  the    southeast  Tomer  of 
20th  Avenue  and  Taraval  Street. 

In  your  conmunication  it  is  stated  that  it  is  tlie 
opinion  of  the  City  Plaiming  Commission  that  such  theatre 
is  being  erected  in  violation  of  the  Zoning  Ordinance  and  your 
comnruni cation  further  reanests  that  action  be  taken  by  this 
office  to  enjoin  further  construction. 

I  am  informed  by  our  building  department  that 
application  for  permission  tu  erect  such  theatre  building  was 
duly  and  regularly  made  before  that  department   and  that  there- 
after on  March  9,    1927,   a  permit  was  issued  to  erect  such 
theatre  upon  the  following  described  property: 

COMMENCING  at  a  point  on  the  southerly  line 
of  Taraval  Street  distant  thereon  94  feet  easterly 
from  the  intersection  of  the  southerly  line  of 
Taraval  Street  and  the  easterly  line  of  20th  Avenuje; 
irunning  thenoe  easterly  and  along  said  line  of 
Taraval  Street  26  feet;    thence  at  a  ri^t  angle 
southerly  150  feet;    thence  at  a  ri^t  angle  wester- 
ly 120  feet  to   -tiie  easterly  line  of  20th  Avenue; 
thenoe  at  a  right  angle  northerly  along  said  line 
of  20th  Avenue  103  feet,    6  inches;    thence  at  a 
ri^t  angle  easterly  94  feet;    thenoe  at  a  ri^t 
angle  northerly  46  feet  6  inches  to  the  point 
of  commencement. 
BEING  a  portion  of  Outside  Land  Blool:  No.  1178. 

The  property  owned  by  applicants  at  the  time  of   the 
request  for  the   said  permit,   extended  120  feet  on  the  southerly 
line  of  Taraval  Street  and  166  feet  8  inches  along  the  easterly- 
line  of  20th  Avenue  and  embraced  one  piece  of  property  on  the 
sou'ttieast  comer  of  said  street  and  avenue. 

The  dimensions  of  the  blool:  bounded  by  20th  and  19th 
Avenues  and  Taraval  and  Ulloa  Streets  are  240  feet  from  20th 
Avenue  to  19th  Avenue  and  600  feet  from  Taraval  to  Ulloa 
Streets. 

Zoning  Ordinance  No.   5464,   which  is  Icnown  as  the 
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Bullding  Zone  Ordinance,   provides  in  Section  15  as  follows: 

"DISTRICT  BOUHDARIIiS  -  District  'boundaries  ai^e, 
unless  otherwise  indicated,    street  lines,  but  where 
two  or  more  district  designations  are   shown  within  a 
block  200  feet  or  less  in  width,    the  boundary  of  a 
less  restricted  district  shall  be  deemed  100   feet  back 
from  its  street  line.     V^here  tv/o  or  more  district 
designations  are  shown  within  a  block  more  than  EOO 
feet  in  width  the  bounding  line   cliall  be   deemed  137-|^ 
feet  back  from  the  Btreet  line  a£    the  less  restricted 
district,   or  shall  be    tlie  rear  let  lina   of  the  lots 
fronting  on  the  less  restricted  district,     where 
uncertainty  exists  as  to   the  exact  boundary  line,   the 
line  shall  be   determined  by  the  City  Plarning  Commission 
upon  written  application  and  a  record  thereof  kept   in 
the  office  of  that  Commission." 

Ko  restrAotions  could  be  imposed  as  to  set  back  lines 
in  commercial  zones  under  our  zonin£;  ordinance  as  it  v/as  at  the 
date  of  the  imposition  of  set  back  lines  on  20th  Avenue  between 
TJlloa  and  Taraval  Streets. 

Comer  lots  have   tv/o  frontages  and  it  is  the  right    of 
one  evening  property  situated  upon  a  comer  to  use  any  street 
as  the  frontage  of  his  property. 

Tlie  said  ordinance  contemplates  that   conflicts  will 
arise  in  the  zoning  of  property  having  two  frontages  where  one 
frontage  would  be  less  restricted  than  tlie   other  and  having 
in  mind  such  conflict  provides  that  where  a  block  is  more  than 
200  feet  in  width  the  bounding  line    (of  such  restriction)   v/as 
to  be  deemed  137-^  feet  back  from  the   street  line  of  the  least 
restricted  district. 

Tlaere  is  no  binding  force  or  effect  arising  from 
Imaginary  lot  lines,    and  especially  is  it  true  in  the  district 
in  q.uestion,    as  I  am  infonned  that  all  property  v/at5  sold  in 
that  nei^boihood  by  metes  and  bounds  and  not  by  reference  to 
any  map  or  plat  filed  for  purposes  of  sale  or  description. 

It  has  been  held  that  lot  lines  may  be  disregarded 
and  that  where  one  owri«<r  ovms  two  or  more  lots  and  uses  them 
as  a  single  niece,    such  property  ma/  be  assessed  as  one  piece 
or  parcel.      U/.ound  City  v.  lielvin,    (Mo.)   205  S.V..   254) 

I  am  further  informed  that  at  the  time  application 
for  a  building  pennit  v/as  filed  all  of  the  property  now  being 
used  was  owned  by  the  applicants  and  was  bein^-  used  as  one 
piece   or  parcel  of  land  fronting  on  Taraval  Street. 

Any  ruling  to  the  effect  that  the  oorameroial  zone  on 
the  soath   side  of  Taraval  Street  v/ould  only  extend  33  feet  4 
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inoh**   \Zhe  width  of  the   first  lot  originally  fronting  'laraval) 
would  be  eo  xuu'<t^a8onabl«  as  to  1>«  rovoreed  by  our  Oourts  as  bt^lng 
destructlTtt  of  all  uses  oM  toeaofitB  looldont  to   such  u  £ona,  aa 
busin«88  buildlaga  dosBaad  a  ^eateir  depth* 

i'hfi  eeoond  pzorleion  in  Ordimiao©  :io.r4«4  (Ifaw  r>«rle») 
roadlntj  as  ioHowa:        Or  ahall  b©   the   real  lot  lino   of  the   lota 
froating  on  the  less  I'estriotod  clletrict,"   fioes  not  £.pply  for  the 
reason  that  thu   first  proTision  with  reforsnoo  to  the-   157^  feet  is 
oontrollinj;;  in  this  im^trjioe'** 

2h«   aboifc   a^iotoft  provision  of  the  Ordim^noe,  is  in  my  opinion, 
very  indefinite  and   le  (lifficult  of  enforcement  toid   should  be  amended 
80  as  to  be   i»K>r<j  eyi-clfio.     In  tht;  yresont  inatanoe   it  ooula  not  be 
onforoed  as  to   i.>Ju*aval  .treat  in  tiiut  vicinity  as  no  loyally  binding; 
mafi  or  plat  is  an  file* 

Tba  Zoning  Ordin&neu   shou}.d  be  £;iv&n  a  libez^d  Intdrprotation 
haTing  in  minA  the  beet  interests  of  all  residents  of  tht^   uistriot 
whereia  they  rcaide* 

Therefore  it  ia  irj  opiiiion  thut  no  set  btiok  line  wxtands 
Vj^on  *^th  .vvenae  and  ti^at  property  pi-ovi'lins  the  uwaera  thereof 
d88ir8  to  U.RC   ..  :.   .;t,x<e8t  as  the  frc»tugti  of  their  p-'opcrty, 

at  least  th«   sc  line  does  not  cornm&nce  except  at  a  depth  of 

1S7-3S-  feet  Eouth^-riv  n-ca  i'araval  Ctr«j#t* 

I  irast  advise  your  Co/:i..ii8sion  tliat  1  ccji  eee  no  basis  for 
taking  any  K^otion  to   enjoin  the    further  cons ti-uet ion  of  eald  taeatr© 
bull  ing  and  inlo.m  you  that  In  I'-i  opinion  tiu;  persalt  therefor  was 
legally  gi'iuated  and  tk«  holders  th<&reo£  have   tha   legeJL  ri^t  to 
continue  v/lth  thu  erection  ox  such  theatre* 

^eupeotxuily, 

Chief  ::'ej^uty  City     ttomey* 
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July  1,  1927. 

SUBJECT:  li^anohiae  Abandonment  Between 
Post  and  Washington  Streets 
on  Montgomery  Street. 

Dear  Sirs: 

Receipt  is  acloiowl edged  of  your  oomraonl cation 
dated  June  8th,   19 £7,   and  certain  papers  relating  to  tlie 
subject  matter  of  your  letter. 

QSie  request  for  opinion  contained  in  your  ooeainani- 
oation  may  be  stated  as  follova: 

Ihat  effect,   if  any,  will  result  in  your  granting 
permission  to  the  Market  Street  Rail\'my  Company  to  abandon 
its  franchise  on  Montgomeiy  Street  hetv/een  Tost  and  V/aahingtou 
Streets  as  far  as  the  remaining  portion  of  the  franchise  is 
concerned. 

OPIHIOH 

You  are  referred  to  an  opinion  previously  rendered 
l)y  this  office  on  the  E4th  of  Hovember,   1926,   in  which  a  similar 
question  to   the  one  presented  in  your  query  was  decided.     The 
following  is  a  quotation  from  that  opinion: 

"In  Los  Angeles  Railway  v.   los  Angeles, 
152  Cal.   242  refers  to   tiio  grant  by  a  municipality 
to  operate  a  rail\vay  as  a  contractual  relationship 
and  many  standard  text  writers  also  consider  such 
grants  as  contracts.     I  know  of  nothing  that  inhibits 
all  parties  to  a  contract,   by  consent  of  all,  reform- 
ing the  contract  which  in  the  instant  case  vould  be 
by  allowing  the  abandonment  of  the  operation  of  the 
portion  of  the  route  described.     There  are   oases  in 
iftiich  it  is  held  that  vrtiere  construction  of  the 
road  is  not  commenced  within  the  statutory  time 
a  board  of  Supeirisors  may  extend  the  time  irrespectire 
of  similar  language  as  is  set  out  in  our  Charter  and 
the  instant  franchise.     Such  action,   it  is  held,   acts 
as  an  estoppel  to  later  having  the  franchise  forfeited. 

If  you  are  of  the  opinion  that  a  necessity  for 
the  abandonment  exists  you  may  allov/  it." 

and  the  following  language  from  23  Cal.   Jur.  p.  853: 
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"It  seems  that  a  City  may  waive  a  fojrfelture 
of  a  street  railvra-y  franchise  or  be  estopped 
to  aasert  it." 

POM)  ON  PUBLIC  UTIUTIES,    See.   379 

THOMPSON  V.    SCHEHECTADT  R.   CO.,    124  Fed.    274 

See  also 

•mOM^SOU  V.    SCHENiXXADY  R.   CO.,   131  Fed.   577. 

From  the  foregoing  it  is  concluded  that  if  in  your 
opinion  public  neceeslty  and  convenience  require  the  abandonment 
of  a  portion  of  the  franchise  described  in  your  letter  above 
referred  to,   you  have  the  right  to  allow  ttie  lije.Tk.et  Street  Rail- 
imy  Company  to  abandon  that  portion  of  the  franohise,    anfl.    the 
effect  of  this  action  on  your  part  v/ould  be  to  estop  you  there- 
after from  endeavoring  to  have  the  entire  fra:ichise  forfeited 
by  reason  of  the  non-operation  of  iiie  street  cars  on  Montgomery 
Street  between  Post  and  Washington  Streets. 

There  is  attached  hereto  all  documents  forwarded 
with  your  letter  of  June  8th,   1927. 

Yours  respectfally, 

FIH ALICE  COMMITTEE. 

ACTING  CITY  ATTOiaiEY. 
Ji^closures. 
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July  7,19E7. 


SOHBJ  x'St  Lloenae  lea  on  uealfirs  la  Bonds* 


Star  Sir; 


a«plyiii«;  to  yoar  rsqvMat  for  an  opjjaloa  la  r«  oontroversy 
existing  betwoen  your  dopartraent  and  iii*  R.   Guodolflnfior^Ine*  aa 
outlined  In  Its  lattor  of  Jane  E5»19S7,  you  are  adylaoa  as  foUowat 

OPIHIOS. 

2h«  EO-oalled  Lioensa  Ordlnanoa  of  the   City  and  county  of 
Saa  Franc Iseo  ao.615??,  Haw  ?erioB,  provldaa  for  llounee  taxae  upon 
Tarlous  forms  of  builneaaac,  oceapatlona  and  profeaalons  aa  outlined 
therein  and   la  a  ravemia  ne&eura  aliftoat  in  Its  ontirety*     Jectlon  83 
of  Bald  ordlnanou  provides  that     "every  person  or  oorporatlon  eng^t^ed 
in  the  bullae BS  of  ImylaL:  or  selling  alaln^  atooka,   beads,   stette, County 
or  )<hAnlclpal  etoelca  or  bonda,  or   stocks  of  incorporated  coap:.nlea 
or  evidenoes  of  Indebtedaesa  of  private  persons  or  Incorporated  coapunle^ 
directly  or  on  nargln,  shall  piiy  a  lie;:'.nse  as  follows:"   and  then  seta 
rortb  a  graduated  farm  of  lloeasa  based  upon  thu  amount  of  oonmlaslon 
realized,  or  profits  nada  In  the  operation  of  said    luivlnesa* 

Gundelfln^er.Ino* ,   la  In  the  lublness  or  buying  and  selling 
bonds  for  Its  owa.  acoouni  and  also  deala  In  sciourltles  other  than  bonda^ 
!£he   elalra  la  made  that  beeauaa  It  haa  a  fixed  plaoa   of  buslnusa  In  the 
City  and   (bounty  of  lan     ranolsao  said  flra  eannot  be   texed  on  aooount 
of  the!   pLOTlelons  of     rt.II,   Ohap.II,  Se«.15  of  our   "harter  whioh 
proTldaa  that  "no  lleeaae  taxes  edhall  be    imposed  u^on  any  person  who, 
at  any  flxad  pluoe  of  business  In  the  City   and  <.ounty,  sells  or  fnanufuo- 
turaa  goads,  waraa  or  )^^erehandlaa,''    the  ooatentlon  being  that  It  daala 
In  '*go«dB,  warea  and  merch^mdlsa'' ,  to-wlt,  bonds. 

It  Is  admitted  that  Oundelf lager  laa*  tnalntaln  an  office 
in  this  city  aad  Couniy  and   therein  carry  en  a  buelneaa,  profession 
or  oeeupatlea;   this  Is   in  itself  sufficient  to   Justify  the   levying  of 
a  tax  In  the   fern  of  a  license* 

Oar  Supr«na  Court  In  the  oasa  of  ..x  parte   Johnson, 190  Ptvo* 
85£.  upheld  the   lloenBO  tax  levied  upon  un  ftttorney  at  law  and  therein 

stated: 

"the  propriety  of  exacting  revenaaa  fr*a 
ana  aha  BBlntalna  aa  offlaa  ar  carrlaa  on  a 
buslneaa  within  u  olty  Is  apparent.     ..uny 
ejqpenditurea  by  the  olty  are   rendered  neoesaary 
by  reason  of  an  olfice   or  other  plaoe  of  bu&lneaa 
ithln  ita  limits." 
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"A  lawyer  *s  off  leu    i^tlcea  certain  dosiands 
tapon  the  varloua  3  ire  .police,   street  or 
other  junctions  of  a  city." 

A  \)ona  stay  b«  a  speoles  of  property,  t>ut   in  ray  opinion  does  xlot 
•tM  within  tht   GlasBifloation  of  *' goods,  wares  or  ittircharidiBe"  •   Oult 
SNQMreMi   Court  held  that'a  bond  is  not  an  indebtedness  of  liability  - 
It  Is  only  \,h£i  evidanoo  or  representative   of  i-i  iadebtednsss." 

Oity  of  I>os    n^elea^T&.Xesd*  11£  Ual.;!i27» 

fo  th«  same  effeot: 

Opinion  of   Judges, 81  lie. 60S; 

Hotchkiss  V.       rion.lE  iont,£18; 

Com.  of  Larion  County  v.   Oofflors*  86  Kan.iai,20l« 

"A  bond  is  an  obll^tion  \inder  seal  by  ««hloh 
the   oblif^or  aoJcnowledges  himself  "boujtid   to  ithe 
obligee   in  a  op>-ciilQd  loi^a.' 

Ordinary  v.     onnolly,{.^.  J. )   EC  .tl.  d6|i,. 

"A  bond   is  a  contract •" 

^tat«  ▼.    jaerloan  Bonlc  ^llont.)  l^  Pac*I09£>* 
"A  bond  is  a  sealed  obli^£xtlon  to  pay  i^ioney*" 

tawson  V.   Baylor, (Nob.)   96  ^.W.  10&5. 

Ihe  fundamental  reason  for  the  exemption  of  persons  frscj  taxation 
vb.0  sell  goods,  weroB  and  :  erchcjidlGe,   la   that   it  wrs  con tt^t&p late d 
that  persons  engaged  in  selling  goods,  warbs  and  nt  iae  would 

pay  their  proportion  of  rovtsnuo  nucujssury  lor  the  ace  of  the 

City    thi'oitfih   taxation  of   such  gods,   warys  -aid  iiae  in  stock, 

and  it   is  very  apparent   that  Gundelfin^'er  Ino.,  ot  ao  ao. 

So  taany  bonds  are  oxarnpt  frosEt  taxation  lor  various  xuueons  that   it 
mil^t  bt)  entirely  pjsfiilile  that   uundelfln^er   Inc.,  isl^at  huTO  a  largo 
anoimt  of  bonds  on  hand  at  the  tiae  of   taxation  for  which   it       ./ould 
pay  the  City  no  revenue  In  ga^  fom* 

Lost,  stoleA  or  destroyed  bonds,  upon  a  propor  showing  may  bo 
rolssued  or  cashed  anc    tlils  militates  against   th^lr  classif  lost  ion 
at  "goods,  wares  or  rneroh^isdiso.'^ 

It  is  my  opinion  that  U\indelflnger  Ino*  shoixld  be  ooBpelled  to 
yay  a  license  tax  under  veotlon  8&  of  Ordlnuneo  Ko«£>189,Be«  i^erlos. 

lie  spect  fully, 
TjO.  COLL^i^Oa.  C^ief  Deputy  .City  Attornay 
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July  12,19£7. 

SUBJJOT:   Liability  olPark  CommiBsion 
for  loss  of  Persons  Property 
from  Looker  at  Lincoln  Park 
L!uniclpal  Links. 

DQ&r  ICembers: 

In  reply  to  your  request  under  date  of  June   E9th, 
1927,   for  an  opinion  as  to    the   liability  of  your  Gomraission, 
for  the  cost   of  golf  ecLUipment  lost  from  a  locker  maintained 
and  rented  out  Toy  your  department  at   Lincoln  Park  .unioipal 
Links,  to   one   J*  H.  Hewsom,  please  be   advised  as  follows: 


0-IUION. 

Under  the   decision  rendered  in  the   case  of  KL'LLiJR  V. 
CITY  OF  LOS   .J^fG^Li^S,   179   Gal.   p.   605,   there   can  be  no   doubt 
of  the  proposition  that  a  nrunicipality  in  maintaining  and 
conducting  a  playground  or  park  is  operating  in  a  governmontal 
capacity,   and  being   so  engaged  is  exempt   frcxn  liabilities  that 
ordinarily  would  flow  from  a  similar  engagement  by  purely 
private   interests. 

But   the   q.uestion  arises  here,  whether,   the   fact  that 
the  Commission  raaintiined  a  set   of  lockers  for  personal  property, 
on  the  grounds,  at   a  certuin  rental,   changes   the  ncture   of  their 
capacity  from  one  of  a  "govern  \ental"    scope   to  a  "proprietary" 
function,  with  its  attendant  legal   consequences. 

In  view  of  the  above  cited  decision,   and  also,   the 
language    found   in  the    ease   of  CHiLB'^iR  V.    CITY  OF  LOWO  BiSAGH, 
174  Cal.   478,   which    in  yart   states: 

"Kor  la  it  difficult  to   set   forth  the 
definition  of  governmental  functions  as  applied 
to   a  city.     Under  the   throry  of   ohe   common  law, 
that  the   municipality  is  protected  fr<»a  liability 
only  whil-    exercising  the  delegated  function  of 
sovereignty,   the   governmental  powers  of  a  city 
are   those  pertaining   to   the  making  tmd  enforcing 
of  police  regulations,   to  prevent  crime,'    *   "; 
end  in  the   performance   of  xhese   functions  fJLl 
buildings  and  instrumentalities  conaected  therewith 
come  xmder  the   apj)llcation  of   the  principle." 
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My  determination  is   that  the  maintenanoe  of  the  lockers 
was  an  instrumentality  incident  with   a  proficient  operation 
of  the  major  purpose  of  an  institution  dedicated  to   a  public 
welfare,   and  that  no  liability  rests  upon  your  Commission 
for  the  loss  sustained  by  Mr.  Hewsoii. 


Very  truly  yoiirs, 


City  -'.ttorney 


PiiRK  GOIOaSSIOlf. 


SUBJ.CW      Liability  of  City  for  ijftloles 

Loot  et    ;heolclag  dund,  i  ilntalned 
at  the  fala«e  of  Log  ion  of  Honor* 


1'  Roferrin^  to  your  conununicatlon  requesting  an  opinion 

&■  to   the   liability  of   the   City  for  a  loes  sustained  by  Lre.   IJora 
v;izi]cler,   as  a  result   of  alle^^ed  aeglifsenoa  of  your  et'iployoee  in 
cheeking  har  unbrella  at  the   stand  maintained  it  California  jl  alaoe 
of  thti  Legion  of  Honor,  kindly  h«   inioiined  as  followst 

OPIHIOJf. 

Z  hare  dotennined  that  the   principles  of  law  involved 
in  this    'Utter  are,    froa  a  legal   stftndpoint,   similar  to   those 
discussed  in  thtj  opinion  of  Uilt  date,   directed  to   Uxe  ^ark 
Conunisslon,   -vjad  entitled  '^Liability  of  .  &2rlc  ^ooinission  for  loss 
of  personal  property     from  Locker  at  Lineoln  Pax^  liunicipal  Links,' 
and  saoh  opinion  is   to  govern  in  the  -aatter  outlined  hy  you. 

xhe   following   is  a  ojpy  of  the   opinion  refsriwd  to: 
"Under  the  deoision  rendered  in  ihc   oase  of  iC  XLJK 
Y.    <;rxY      i    LOS     4»'G.L^3,   179  Cal.   p.    606,    there   oan  be   no 
doubt  of  thfc*  proposition  that  a  j.unicipality  in  m^lntuining 
and  oonduoting  a  playground  or  park  is  operating  in  a  govern- 
mental Oc-paoity,  and  havin^^  so  o.i^aged  Is  ezompt  Iron  liabili- 
ties tliat   oi'ai.iarily  would  flow  froai  a  slailar  engagement  by 
p\irely  private   interacts. 

3ut   th'j  question  arises  hore,  whether,   the   faot   that 
the   Coardisaion  maintained  a  set  of  lookers  for  persojoal  property 
on  the  (Trounds,  at   h.  certain  rental,  changes  the  ni».tai't:  of 
their  oapaoity  from  one   of  a" governmental" scope   to   a  ''proprle- 
tary**   function,  with   its   ..ttendant  It^gul  couseuuouces* 

In  view  of  ti»u  above  eited  decision,  and,  ulso,  the 
langui^if^    found   In    the    case   of  0'ii../.-ii  v.    UllY  OF  LOiiG  iLIkOii, 
I  174  Cal.  473,  which  in  part  states: 

I  'Jor  is   it  difficult   to  set  foi-th   the 

definition  of  governmental  fonAtleas  as  applied 
te  a  city.  Under  the  theory  of  the  oouuiou  law, 
that   the    municipality  la  proteeied  from  liability 
only  Willie  exoroifcing  the   delegated  function  of 
sovereignty,   thi:;   £;overnjiiental  powers  oi  a  olty 
are   ihoee  pui'tainliif   to  tlio    ^^^kin<:  ^uid  unforoing 
of  police  ra<;  .latlona,   to  prevent   orlme,  "    *\ 

and   In  th^:    jorfonaanoe  of  these  iXuiotione  all 
buildings  £jad   InstruaMntalities  oon-cotod  therewith 
come  uii-ior   ^h6   applioatlon  of   the  px-inoiple.  ' 
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My  determination  is  that  the  maintenance  of  the  lockers 
was  an  instrumentality  incident  with  a  proficient  operation  of 
the  Major  purpose  of  an  institution  decicated  to  a  public 
welfare,  and  that  no  liability  rests  upon  your  Commission  for  the 
lose  sustained  by  i,r.  I'ewBom." 

Trusting  that  this  sufficiently  informs  you  as  to 
your  problem,  I  am. 

Very  truly  yours. 


CITY  ATTOtm liY. 


Board  of  Trustees 

California  Palace  of  the  Legion  of  Eonor. 


fitsXocX  wii  to  »»aane.tflJteB  eri*  t^rf*  ai  neliJ'AnJtijned-ofi  it. 
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July  14th,  1927. 

SUBJECT:  Appropriation  of  Money  out  of 

AdTertislng  Fund  for  the  Purpose 
of  Assisting  in  Repeal  of  Re- 
apportionment Bill. 

Dear  Sirs: 

RE^'UEST 

Your  aiiQry,  conoerninf;  vahether  or  not  the 
Board  of  SuperriBOrB  may  appropriate  the  sum  of  02500.00 
to  assist  in  repealing  the  Reapportionment  Bill  patised  at 
the  last  session  of  the  Legislature,  out  of  the  Advertising 
Fund,    iB  at  hand. 

OPIHIQK 

Section  4041,    subdivision  33  of  the 
Political  Code  provides  as  follows: 

"LLTY  TAX  FOR  ;jD7Sxl2I3II^G.     To  levy  a  special  tax 
not  to  exceed  two  cents  on  the  one  hundred  dollars 
of  the  assessed  valuation  of  all  property  vrithln 
the  county  to  he  used  for  advertising,    exploiting 
and  making  knovno.  the  resources  of  the  county  for  the 
purpose  of  inducing  immigration  to,   and  increasing 
the   trade  and  commerce  of,    said  coujityi    or  for  the 
purpose  of  exliibiting  or  advertising  the  agricultural, 
mineral,   or  other  resources  of  the  counlgr;   and  pro- 
vided, however,    that  if  said  rate  of  two  cents  will 
not  raise  five  thousand  dollars  in  any  one  year 
the  boards  of  supervisors  may  appropriate  from  the 
general  fond  of  the  county  an  amount  sufficient  to 
make  up  the  deficiency  exiBting  between  the  amount 
raised  as  the   result  of  the  two   cent  levy  and  five 
thousand  dollars;   and  provided,   further,    that  such 
tax  shall  be  in  addition  to  any  tax  which  may  now 
or  hereafter  be  authorized  to  be  levied  for  the 
purpose  of  creating  a  fund  to  be  used  for  collecting, 
preparing:  and  maintaining  an  exhibition  in  any  domestic 
or  foreign  exposition;   and  p  ovided,   further,    that 
nettling  J.ei^in  contained  shall  prevent  any  county 
from  cre£:.ting  a  bonded  Indebtedness  under  the  pro- 
visions of  section  four  thousand  ei^ty-ei^t  of 
the  rolltical  Co4o  of  GaL  if omia  for  the  puj^pose  of 
obtaining  funds  with  v/hich  to  build,   construct  or 
famish  an  exposition  building;  or  buildings  for 
exhibiting  and  advertising  its  resources." 

The  fund  mentioned  by  this  statute  appears 
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to  be  th«  one  to  i«aiich  you  have   wferenco.     This  suMi vision 
grants  you  the  right  of  advertising,    exploiting  and  malzlng 
known  the  resources  of  San  Francisco  Cotmty  for  ihe  purpose  of 
Inducing  Iramigration  to,   and  increasing  the  trade  amd  commerce 
of,    this  ooun^,   or  for  the  purpose  of  exhibiting  or  advertising 
the  agricultural,   mineral,   or  other  resources  of  the  coun-ty. 

Appropriations  from  the  fund  created  by  sub- 
division 33  of  Section  4041  of  the  Political  Code  are  limited 
to   12x0  items  specified  In  the  section,   and  I  am  unatle  to  find 
any  authority  for  construing  the  section  quoted  herein  so  as  to 
hare  the  language  employed  In  the   section  to  contemplate  an 
appropriation  of  i>2500.00  to  assist  In  repealing  the  Reapportion- 
ment Bill. 

Respectfully, 


CHIEF  DKPUTT  CITY  ATTOSSW . 


Board  of  Supexrisors. 


(2) 
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Jiily  15th,  1927, 


SUBJECT:  Damage  Done  by  Roller  Breaking  away 
from  Truck  Operated  by  Board  of 
Public  ..orics* 


Dear  Sirs: 

I  am  in  receipt  of  a  resolution  of  your  Honorable 
Board  transmitting  the  bill  of  irlr.  '.v,  /,  Sawdon  for  ^15. 00  for 
damage  done  to  his  parked  automobile  by  reason  of  the  same  being 
struck  by  a  roller  which  had  become  detached  from  the  truck 
towing  the  same.  I  understand  from  the  letter  of  the  Super- 
intendent of  the  Bureau  of  street  Repair,  a  copy  of  which  is 
attached  to  your  resolution,  that  at  the  time  of  the  accident 
the  truck  and  roller  were  being  operated  by  the  City  for  the 
purpose  of  repairing  streets. 

OPIWIOK. 


The  matter  of  the  repair  of  streets  by  a  municipality 
is  a  governmental  function.  The  law  is  well  settled  to  the  effect 
that  a  municipality  is  not  liable  for  the  negligence  of  its  servants, 
while  engaged  in  a  governmental  function.  Therefore,  even  if  we 
assume  that  the  breaking  away  of  the  roller  from  the  truck  was  due 
to  the  negligence  of  the  employees  of  the  City,  the  City  is  not 
liable  for  the  damage  accruing  by  reason  of  said  negligence.   If 
we  assume  that  the  breaking  away  of  the  roller  was  not  due  to  the 
negligence  of  the  employees  of  the  City,  again  there  can  be  no 
liability  on  the  part  of  the  City. 

You  are  therefore  advised  that  the  claim  presented  by 
Iilr.  Sawdon  is  not  a  proper  charge  afealnst  the  City. 

Sincerely  yours. 


CITY  ATTCmHEY. 


Board  of  ]Hiblic  /orks. 
(1) 
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July  18,   1927. 


SUBjaCT:     Manufacture  and  Sale  of  Trafflo 

Signals  by  Department  of  Electricity. 

Dear  Sirs: 

YOTxr  request  for  an  opinion  dated  June  21, 
1927,   as  follows,   is  at  hand: 

"The  City  of  Burlingame  has  made 
application  to  the  Joint  Board  of  Fire  and 
Police  Coriufiissioners  for  the  puitshase  of 
four  electrically-operated  traffic  signals 
as  manufactured  in  the  Department  of  Electricity 
shop  for  use  on  the  State  Highway  at  Burlingame 
to  control  traffic. 

It  is  tlaeir  desire  to  use  this  par- 
ticular signal  aa  a  large  percentage  of  the 
traffic  that  pa^jses  thi^ou^  Burlingame  comes 
from  San  Francisco  and  they  are  familiar  with 
San  Francisco  signals;   also  they  feel  that  it 
is  only  a  flatter  of  time  until  Burlingame  v/ill 
be  annexed  to  San  Francisco. 

The  Joint  Board  requests  an  opinion  in 
writing  as  to  vdaethcr  or  not  tlie  City  of  San 
Francisco  can  legally  sell  to   the  City  of  Bur- 
lingame,   either  at  actual  cost  or  at  a  profit, 
four  traffic   signals  as  mentioned  above. 

Awaiting  your  reply,  I  remain " 

opnriOH 

Municipal  corporations  can  exercise  no  powers 
but  those  which   are  conferred  upon  them  by  the  act  by  vdiich 
they  are  constituted,    or  such  as  are  necessary  to   the  exercise 
of  their  corporate  powers,    the  perfonnanoe  of  their  corporate 
duties  and  the  accomplishment  of  the  purposes  of    their  associa- 
tion. 

I  DILLON,   liffiJKICIPAL  CORP.   5th  Bd.    E37. 
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A  nninicipal  corporation  has  limited  powers. 
From  an  early  date  in  the  history  of  municipal  corporations  In 
California,  it  has  been  recognized  that  the   object  of  their 
creation  la  govemiaental  and  not  commercial. 

LOW  V.  MAYOR  and  COmUGS   COUIICIL, 
B  Cal.  £14;  18  Cal.  Jur.  811. 

A  municipal  corporation  is  strictly  a  government- 
al institution.  It  is  not  organized  for  commercial  purposes.  It 
can  exercise  only  the  follovdng  powers,  and  no  other: 

(1)       Those  granted  in  express  words. 

(E)  Those  necessarily  or  fairly  im- 
plied in,  or  Incidental  to,  the 
powers  expressly  grajited. 

(0)       Th.ose  essential  to  the  declared 
objects  and  purposes  of  the  cor- 
poration, not  simply  convenient, 
Sut  Indispensable. 

I  DILLOB,  l-itJIflCIPAX  CORP.  5th  Sd.  237. 

The  manufacture  of  traffic  signals  by  the  Depart- 
ment of  Electricity  shop  for  use  outside  of  San  Tranclsco  is  strict- 
ly a  commercial  function.  It  might  be  possible  for  the  Legislature 
to  give  to  the  City  and  GoTxnty  of  San  Francisco  the  ri^t  to  manu- 
facture traffic  signals  for  neighboring  corimunities,  but  our  Charter 
does  not  at  this  time  contain  any  such  authorizing  provision. 

The  text  writer  in  1  McGlulllan  Manic Ipal  Corpora- 
tions, 368,  aptly  states: 

"TJie  power  to  engage  in  the  business 
of  brick  making  is  not  included  in  the 
powers  eacpressly  granted  to  the  City  of 
Detroit.  It  is  neither  fairly  implied 
in,  nor  incident  to,  such  powers  as  are 
expressly  granted,  nor  is  it  indispensable 
or  even  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  Y/hile 
the  law  permits  municipal  corporations 
to  do  -Qieae  things  which  are  necessary  to 
accomplish  the  objects  of  their  creation, 
under  an  implication  of  power,  the  right 
has  not  usually  been  held  to  go  so  far  as 
to  permit  them  to  engage  in  the  manufacture 
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of  articles  neoessary  to  their  lawjful 
enterprises,  wliere  they  are  in  oommon 
use  and  are  to  be  ha&  in  the  open  market." 

Unless  the  City  and  County  of  San  Francisco  were 
given  expreso  authority,    it  could  not  manufacture  traffic 
signals  foi»  other  municipal  corporations.     A  municipality  has 
no  implied  power  to  engage  in  any  private  business. 

I  McaUILLAU,   MJUICIPAL  COSP.    369; 

IV  McQ,tnLLAI,MUNICIPAI  CORP.   1807. 

yhother  or  not  a  profit  were  made  from  the 
manufacture  of  traffic   signals  would  malce  no  difference.   The 
manufacture  of  such  articles  is  strictly  a  commercial  enter- 
prise.       Ihe  City  and  County  of  San  Francisco  by  engaging 
in  their  manufacture  or  sale  v/ould  be  engaged  in  a  commercial 
business,    the  same  as  any  private  concern.     The  mere  fact 
that  a  municipality  was  one  of  its  customers  v/ould  not  alter 
the   situation. 

I  am,   therefore,    of  the  opinion  thp.t,    irrespective 
of  the  merits  of  tiie   situation,    the  Lepartment  of  Electricity 
has  no  power  to  manufacture  or  sell  to  the  City  of  Birclingajne, 
either  at  actusil  cost  or  at  a  profit,   any  traffic  signals. 

Respeotfolly, 


CITY  AITORHEY. 


Department  of  Electricity, 


(3) 
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July  19th,  1927, 


SUBJECT:      Assessment  of  .'ersonal  Property 
Under  New  iil.45  Rate. 


Dear  Sir: 

REtiUJiiST . 


"I  am  desirous  of  ascertaining  if  taere  is  any 
possible  chance  of  the  new  solvent  credit  law,  or 
ij.1.45  rate,  applying  to  intangible  personal  property 
secured  against  real  estate  payable  next  '''ovember." 


OPINION. 


At  th«  19£5  session  of  the  Legislatvire,   Sections  ;:?627 
and  i5627A  of  the  Political  Code  were   amended  so  that  notes, 
debentures,   shares  of  capital   stocJc,   bonds,   solTent  credits, 
and  mortgages  or   deeds  of  trust,    should  be  assossed  at  seven  per 
cent  of  their   full  cash  value.      These   statutes  beofitrae  effective 
on  July  23rd,   1925,     At  the  recent  session  of  the   Legislature 
these  sections  were  amended  so  that  instead  of  the  seven  per  cent 
basis,   a  new  method  of  taxation  of  stocks,   bonds,   solvent  credits, 
etc.,   was  adopted.      These  sections  became  effective   subsecuent 
to   the    iirBt  Monday  in  I'iaroh,   1927.      They  provide  that  the 
assessment  shall  be  at  the  rate  of  1.45  per  cent  of  the  full  cash 
value   of  capital  stock,   bonds,    solvent  credits,    etc. 

Section  iJ628  of  the  Political  Code  provides  that  the 
Assessor  must  assess  all  property  to  the   persons  by  whom  it  was 
owned  or   claimed,   or  in  v/hoee  possession  or  control  it  was,   at 
12   o'cloolc  meridian  on  the  first  Monday  in  >Iarch.     This  day  is 
one  arbitrarily  fixed  by  the  Legislatxire,   and  is  the  day  for  the 
deteininatlon  of  the  assessment  of  all  assessable  property. 

neither  Sections  o627  nor  3627A  of  the  Political  Code  as 
amended  in  1927,   contain  any  languae,-e  to    construe  them  as  retro- 
active in  their  application.      The  provisions  of  a  tax  measure  will 
not  be    construed  as  retroactive  In  their  application  in  the  absence 
of  language  expressly  malcing  then  so,   or  a  very  clear  implication 
that  such  was  the   izxtent  of  the  Legislature. 

EAST  BAY  MUNICIPAL  UTILITY  DISTRICT  TS.    OARRISCOf, 

191  Cal,   680; 
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y.S'HATn   OF  P0TT3R,  188  Gal.  5fv, 
CIL\:OSRS  V8,  GIBB,  186  Gal.  196; 
BAIRD  vs.  MOITROE,  150  Gal.  560; 
24  CALIF.  JUMS.  32. 

Section  3  of  the  Political  Code  provides  that  no 
part  of  it  is  retroactive  \mlesF  expressly  so  declared. 

In  :iXST   BAY  IIUNICIPaL  UTILITY  DISTRICT  T8.  GARRISON, 
191  Gal.  680,  at  page  698,  tiie  eoiEPt  saidt 

"There  is  nothing  in  the  act  itself  to  indicate 
liiat  it  was  intended  to  have  any  such  retroactive 
effect,  tjid  it  is  a  well  settled  principle  of 
statutory  construction  that  an  act  will  not  be  con- 
strued to  be  retroactive  in  the  absence  of  either  an 
expressed  declaration  to  that  effect,  or  a  vory  clear 
implication  that  such  was  the  intent  of  the  Legis- 
lature." 

In  GHAIIBERS  vs.  GIBB,  186  Cal.  196.  at  page  199,  the 
coiirt  said: 

"The  statute  aliould  not  be  given  a  retrospective 
effect  unless  the  language  deraanda  such  a  construction." 

In  CITY  0?  OAKLAND  vs.  VHIP^LE,  44  Cal.  503,  the  court 
held  that  where  taxes  are  levied  under  a  law  which  is  repealed  by 
a  subsequent  act,  unless  it  be  niade  apparent  by  clear  and  uneqiii vocal 
language  that  the  repealing  act  was  intended  to  have  a  retrospective 
operation,  it  will  be  inferred  that  the  intent  of  the  Legislature 
was  that  tlos  taxes  should  be  collected  in  accordance  with  the  law  In 
force  at  the  time  they  were  levied. 

In  view  of  the  fact  that  neither  Section  ;:>627  nor  oection 
3627a  of  the  Political  Code  contain  any  language  expressly  or  implied- 
ly indicating  that  it  was  the  intention  of  the  Legislature  that  these 
statutes  should  have  a  retroactive  effect,  I  am  of  the  opinion  that 
the  class  of  property  affected  must  be  assessed  for  the  1927-28 
period  on  the  seven  per  cent  basis,  and  not  upon  the  1.45  per  centum 
basis  fixed  by  the  1927  Legislature* 

Respectfully  yoxira. 
Assessor.  CITY  ATTORKSY. 

(7,) 
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July  20th,   1927. 


SUBJECT:      Transfer  of  Public  (Parage  irermit* 


Sear  Sirs: 

Responding  to  your  requsst  for  an  opinion  as  to  the 
legality  of  the  transfer  of  a  public  garage  permit  for  prei&lses 
at  2243  Bush  street,  filed  by  ...  F.  Harrison,  and  for  which 
premises  an  original  permit  was  granted  John  C.  Schlin,  -  pril 
23rd,  1918,  permit  me  to  say: 

The  facts  outlined  in  your  letter  are  substantially 
as  follows:   Schlin  operated  the  gi'ar&ge  \mder  said  permit  for  a 
number  of  years,  and  then  sold  it  to  a  second  party,  who  did  not 
obtain  a  transfer  of  the  permit  from  the  3oard  of  oupervisors. 
Some  time  later  the  second  party  closed  the  place  and  it  remained 
vacant  for  a  considerable  time*  The  bulldizig  is  one  suitable  for 
garage  purposes  only,  as  I  understand  it,  and  is  sitxxate  in  a 
second  residential  district* 

Your  Committee  requests  answers  to  the  following 
Inqvilrles: 

1*  Does  a  permit  lapse  when  premises  are  untenanted 
for  a  period  of  time  as  in  this  case* 

2.  If  the  premises  were  not  vacated  by  the  second 
party,  would  a  transfer  from  •:^ohlln  to  Harrison 
be  legal* 

3*  In  this  particular  case,  should  an  entirely  new 
application  be  filed,  which  would  necessitate  the 
changing  of  ::one  before  permit  could  be  grtoited, 

4*  <Vhen  a  revocable  permit  of  this  kind  is  granted  by 
the  Board  of  Supervisors,  is  it  necessary  for 
permittee  to  obtain  persnission  from  the  Board  to 
alter  the  building  by  adding  new  floors  or  other- 
wise enlarging  or  Improving  the  building* 

OPIUION* 


1*  The  permit  issued  to  J.  C,  Eohlin  was  personal  and 
applied  to  the  premises  therein  described  as  operated  by  llr.  Schlin, 
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and  when  Mr.  Eohlln  sold  his  business  to  another  party,  it  was  the 
legal  duty  of  the  purchaser  or  the  seller  to  secure  a  transfer  or 
a  re-l88u&nce  of  the  permit  to  the  ]>arty  who  was  to  operate  the 
premises  in  the  future.   The  permit  has  lapsed  for  two  reasons: 
first,  ijeoause  no  transfer  was  ever  made  of  said  permit  to  the 
purchaser;   and  secondly,  because  the  garage  was  abandoned  and 
therefore  no  permit  now  exists  for  the  operation  of  the  garage  by 
anyone  at  said  premises. 

2.  Had  proper  application  been  made  by  i»Ir.  ^ilohlin  or 
his  purchaser,  the  transfer  of  the  tjarage  permit  could  have  been 
effected  at  that  time,  and  similarly,  a  subsequent  transfer  co\ild 
have  been  made  of  said  permit  to  i.r.  Harrison,  but  as  none  of  the 
foregoing  steps  were  taicen,  the  transfer  of  the  permit  from  -::chlin 
to  Harrison,  ignoring  the  second  party  who  operated  the  garage  and 
later  abandoned  the  same,  would  be  illegal. 

d,     A  new  application  for  a  garage  permit  at  said  promises 
ahotild  be  filed  by  ..  ]p,   Harrison.  As   this  building  was  in  existence 
at  the  time  of  the  passage  of  t;ie  zoning  ordinance,  it  comes  within 
Section  9  of  Ordinance  No.  5464,  commonly  known  as  our  -Zoning 
Ordinance,  and  is  v/hat  is  called  a  "non-conforming  use".   Therefore, 
it  would  be  legal  at  this  time,  provided  the  Board  of  Supervisors 
found  the  facts  existing  justified  such  a  course,  to  issue  a  garage 
permit  to  llr.  Harrison  for  said  premises. 

4*  It  is  necessary  for  one  maidng  alterations  to  an 
existing  building  to  secure  a  permit  from  our  Building  Department  of 
the  Departmeiit  of  xublic  .-cries.   Said  Department  would  have  the  right 
to  issue  such  permit  for  said  alterations  only  in  accordance  with  the 
provisions  of  oeotion  9  of  Ordinance  I'o.  5464. 

By  the  provisions  of  that  section  of  the  Ordinance,  the 
cost  of  such  alterations  shall  not  exceed  fifty  per  cent  of  its 
assessed  valuation,  nor  shall  be  building  be  enlarged  unless  the  \ise 
is  changed  to  a  "conforming  use". 

I  em  not  aware  of  the  changes  or  alterations  that  were 
made  in  this  building,  but  if  the  permit  was  legally  granted  in 
accordance  with  the  provisions  of  our  Zoning  Ordinance,  It  v/ould  not 
affect  the  existence  of  the  garage  permit  or  any  permit  which  might 
be  existing  as  to  the  \ise  of  said  building,  cjid  no  application  to 
the  Board  of  Supervisors  for  such  permit  for  such  alterations  would 
be  necessary* 

If  the  alterations  were  not  in  accordance  with  our 
Zoning  Ordinance,  and  the  character  of  the  building  was  changed  in 
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any  manner  so  as  to  "unfit  It   for  use  as  a  garage  or  to  bring 
it  in  conflict  witia  our  k^onin^;  Ordinance,    the  JJoard  of 
Supervisors  would  hc.ve   the  right  to  revoke  uxiy  existing  percait 
for   the  use  of  said  Vailding. 


Respectfully  yours. 


CITY  ATTORHSY. 


Fire  Committee, 
Board  of  Supervisors. 
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July  22,  1927. 


SUBJECT:  Offices  not  subject  to 
Administration  by  Re- 
tirement Sjratem. 

Dear  Sirs: 

Your  request  for  an  opinion,  dated  July  13, 
1927,  was  received  by  this  office,  as  follov;s: 


REQ.UEST 

"The  Board  of  Administration  at  the 
meeting  held  yesterday,  Tuesday,  July  12,  1927, 
considered  the  decision  of  the  Supreme  Court 
in  the  case  of  William  H.  ITlcholl  vs.  City  and 
Co\inty  of  San  Francisco  (S.F.  Bo.lE,227),  affirm- 
ing judgment  rendered  in  the  Superior  Court  to 
the  effect  that  William  H.  Nicholl,  Adult  Pro- 
bation Officer,  Is  not  subject  to  the  provisions 
of  Article  XVII  of  the  Charter.  As  you  know, 
the  particular  point  upon  which  this  decision 
of  the  Supreme  Court  was  rendered,  is  that  the 
City  and  County  has  not  availed  Itself  by  proper 
Charter  provision  of  the  power  authorized  by 
Section  8^  of  Article  XI  of  the  Constitution, 
under  which  it  may  control  the  office  in  C[uestion. 

In  the  consideration  of  the  Nicholl  case, 
tlie  question  arose  as  to  #iether  there  are  other 
offices  or  departments  in  the  City  and  Coujity 
Government,  persons  employed  In  which  have  been 
and  nov/  are  considered  to  be  subject  to  Article 
XVII  of  the  Charter  but  who,  in  fact,  are  in  the  same 
status  as  Mi*.  Hicholl,  in  that  the  City  and  County 
has  not  availed  itself  by  proper  Charter  provision 
of  the  power  authorized  In  liie  State  Constitution. 

The  Board  Instructed  me  to  ask  your 
opinion  as  to  which  offices  and  departments  In  the 
City  and  County  Government,  persons  employed  in 
which  are  in  this  status,  and,  also,  your  opinion 
as  to  Mi^ether  the  Board  should  proceed  to  separate 
formally  such  persons  from  all  connection  with  the 
Retirement  System,  refunding  the  accumulated 
contributions  standing  to  tiieir  credit  in  the  Re- 
tirement Fund." 


OPIIFIQN 


An  examination  of  the  offices  and  departments 
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of  the  City  and  Covmty  of  San  Francisco  discloses  that,    .mder 
the  opinion  in  the  case  of  lUcholl  vs.    San  Francisco,    74  C.A.D. 
35,    there  are  four  offices  which  have  no  connection  v^lth  the 
Retirement  System  provided  in  Article  XVII  of  the  Charter  of 
the  City  and  County  of  iiian  Francisco.      These  offices  are  as 
follows: 

Adult  Probation  Office 

Horticultural  Department 

Juvenile  Court,  except  Juvenile  Detention  Home 

Public  Defender 

None  of  the  employees  of  these  offices  are  mentioned  in  the 
Charter  of  the  City  and  County  of  San  Francisco.   This  City  and 
County  has  not  availed  itself  of  the  power  authorized  by  Section 
8-J-  of  Article  XI  of  the  Constitution,  tinder  which  it  mi^t  control 
the  foregoing  offices. 

The  Secretary  of  the  Superior  Court  was  hole  to  be 
an  officer  not  subject  to  e  Charter  provision,  in  Hoel  vb.  Lewis, 
35  Cal.  App.  658.   Tlaerefore,  this  latter  officer,  and  those  in 
hie  office  who  receive  their  appointment  from  the  Judges  of  the 
Superior  Court, could  not  be  placed  under  the  control  of  the 
City  and  County  of  San  Francisco,  and  are,  therefore,  in  the 
same  position  as  the  persons  connected  v/ith  the  before-mentioned 
offices. 

Under  these  circumstances,  it  is  my  opinion  that 
the  persons  employed  in  tlae  foregoing  offices  and  departments 
are  not  amenable  to  the  Retirement  and  Pension  System  of  the 
City  and  County  of  San  Francisco,  and  should,  therefore,  have 
reftmded  and  returned  to  them  the  acctumilated  contributions 
standing  to  their  credit  in  the  Retirement  Fund,  since  they 
should  never  have  been  placed  under  the  control  of  your  Board. 

Respectfully, 


OITSr  ATTOHNET. 


Board  of  Administration 

San  Francisco  City  Employees' 
Retirement  ^stem. 
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July  25th,  1S27. 


SUBJECT:   Taxation  of  r-ealers  in  Used  or 
3eoond-hend  Tires* 


Dear  Sirs: 

Under  date  of  Jiily  20th,   1927,   your  Board  requests  my 
opinion  as  to  vrhether  a  dealer  in  second-hand  automobile   tires 
comes  within  the  pvirview  of  i^ection  4,   Ordinance  IIo.   4406    (Uew 
Series),   reading  as  follows: 

"Every  person,   firm  or  corporation  engiiced  in  the 
business  of  buying,   selling,   exchanging,   storing  or 
dealing  in  used  or  second-hand  aatomobiles,  motor 
vehicles,  motoroyoles,   equipraent,   storage   batteries, 
parts  of  automobiles  or  automobile  accessories,   or 
second-hand  bicycles,   shall  pay  a  license   to  the   City 
and  County  of  w'-an  rraiicisco    in  the  suta  of   v40,0C   per 
annum,   payable    cuarterly  in  advance.'' 

or  whether  said  dealer  comes  within  the  purview  of  .Section  63, 
Ordinance  No.   5132    (Ifew  Series)   reading  as   follov/s: 

"jrivery  person,   firm  or  corporation  enga^d  in  the 
business  of  buying,    selling  or  exchanging  second-hand 
goods,    such  as  provisions,   goods,  wares,   merchandise, 
laedicines,    drugs,    jewelry,   precious  metals  or  wares, 
shall   (after  securing  a  Quarterly  permit   from  the 
Board  of  Police  Coamiis  si  oners   to    carry   on  the  business) 
pay  a  license  of  twenty-five    (25)   dollars  per  quarter." 

OPIHION, 

A  search  of  authorities  fails  to  reveal  any  case  where 
"equipment"  of  an  automobile  has  been  defined,  but  in  LANDAU  vs. 
SYKi:]S,  54  So.,  the  court  said: 

"  '2'>;Uipment'  means  whatever  is  used  in 
eouipping;   it  is  the  collective  designation  for  the 
article  comprising  the  outfit;  whatever  is  necessary 
to  efficient  action  in  any  way." 

In  OLD  COLONY  INS.  CO,  vs.  kOU.LJR  (Ind),  137  K.iii.51,  it 
was  held  that  a  rectifier  used  for  the  pxirpose  of  charging  an  electric 
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automobile  was  part  of  the  equipment, 

Webster's  Dictionary  defines  "equip"  to  mean,  "to 
furnish  for  service;  to  supply  whatever  is  necessary  for 
efficient  action  in  any  way." 

Contury  Dictionary  -  "equip"  -  "to  fit  out;   to 
furnish  v/lth  means  for  the  prosecution  of  a  purpose;  to  provide 
whatever  is  necessary  for  efficient  action  or  service." 

It  is  admitted  by  every  person  in  this  day  and  age 
that  tires  are  necessary  for  the  efficient  operation  of  auto- 
mobiles, ^^nd  in  view  of  this  and  the  accepted  meaning  of  the 
word  "equipment",  youi'  Honorable  Board  is  advised  that  a  dealer 
in  second-hand  tires  should  pay  a  license  fee  in  accordance  with 
tho  provisions  of  Jec.  4,  Ordiniaice  Ko.  4406  (Hew  Series ). 


Respeotfiilly, 


CITY  ATTausinr, 


Board  of  Police  Conaaie  si  oners. 
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July  E6,  19 27. 


SUBJICT:  Taxation  of  Bond  Issue  of  $1,000,000.00 
V.liere  Real  Property  Security  is  only 
$50,000.00. 

Dear  Sir: 

Your  request  for  an  opinion,  dated.  July  12, 
1927,  was  received  ty  this  o£fice,  as  follows: 


REQ.UESI 

"This  office  is  q.uoting  herewith  from  a 
letter  received  requesting  the  procedure  we 
will  follow  on  a  certain  bond  about  to  be  issued 
wlierein  the  securities  amount  to  only  a  small 
percentage  oT  the  whole.  However,  that  security 
is  real  estate  in  California. 

Would  we  be  corrected  in  entirely  exempt- 
ing same  next  year? 

'Our  Investment  department  has  recently 
been  investigating  the  status  of  a  certain 
bond  issue  with  reference  to  its  liability  for 
personal  property  tax.  Tho  status  of  this 
bond  is  as  follows: 

The  total  amount  of  the  issue  Is 
$1,000,000.  These  bonds  like  all  other  cor- 
porate obligations,  are  the  general  obliga- 
tion of  the  debtor  corporation,  but  the  only 
property  by  which  they  are  secured  consists 
of  land  within  the  State  of  California  of  a 
value  of  approximately  $50,000.  The  question 
under  Immediate  consideration  is  as  to  whether 
or  not  the  fact  that  the  value  of  the  land  upon 
«hich  these  bonds  are  a  first  mortgage  Is  less 
than  the  amount  of  the  issue  destroys  the  ex- 
emption from  personal  property  tax. 

According  to  the  language  of  Subdivision  3, 
Sub  Title  2  of  Section  S617  of  the  Political  Code 
as  amended  March  20,  1925,  any  mortgage,  deed  of  tznist, 
contract  or  o-tJier  obligation  by  which  a  debt  is  se- 
cured when  land  is  pledged  for  the  payment  there- 
of, is  deemed  and  treated  as  an  interest  in  the 
land  so  pledged,  and  is,  therefore,  exempt.  There 
is  no  restriction  in  this  section  requiring  that 
the  value  of  the  land  pledged  as  security  must  equal 
or  be  in  excess  of  the  a:ao\mt  of  the  debt  for  which 
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such  land  is  pledged  as  securlly. 

It,  therefore,  appears  that  the  text 
of  exemption  is  the  location  of  the  mortgaged 
property  rather  than  its  value.  Upon  the  basis 
of  this  reasoning  it  is  our  opinion  that  a 
bond  issue  meetin^  the  above  qualification 
is  totally  exempt  from  personal  property  tax.'" 

OPIKIOK 

Section  1  of  Article  XIII  of  the  Constitution  of 
1879  is  not  self-executing.     It  merely  fixes  the  liability 
of  property  to   taxation,    and  the  standard  upon  v*iich  it  is 
based,   but  confides  the  duty  of  prescribing  the  machinery  by 
vifliioh  to   ascertain  the  value  to  the  legislature. 

MoHeniy  v.  Downer,   116  Cal.   20 

San  Pedro,    etc.,   R.R.   Co.  v.   Los  Angeles,   180  Cal.   18. 

Among  other  things,    section  1  of  Article  XIII  pro- 
vides that  a  mortgage,   deed  of  trust,   contract  or  other  obligation 
by  Mfeioh  a  debt  is  secured,   when  land  is  pledged  as  security  for 
the  payment  thereof,    together  with  the  money  represented  by  such 
debt,    shall  not  be  considered  piToperty  subject  to   taxation.     In 
conformity  with  this  section,    the  legislature  adopted  Subdivision 
3,    Sub-Title  2  of  Section  3617  of  the  Political  Code.     In  other 
words,    the  constitutional  provision  was  the  enabling  act,   and  the 
legislative  enactment  was  the  act  carrying  out  the  constitutional 
provision. 

All  provisions  in  the   State  Constitution  exempting 
private  property  from  taxation  are  to  be   strictly  construed. 

Cil^  of  Pasadena  v.  County  of  Los  Angeles,   182  Cal.   171; 

24  Cal.   Jut.   89. 

"The  constitution,    since  1910,   has  provided 
that  a  mortgage,   deed  of  trust,   contract  or 
other  obligation  by  which  a  debt  is  secured 
11*1  en  land  is  pledged  aa  security  for  the 
payment  thereof,    together  v/ith  the  money 
represented  by  such  debt,    shall  not  be  con- 
sidered property  subject  to   taxation.     And 
the  present  statutory  provisions  relating  to 
taxation  declare  that  a  mortgage,   deed  of 
trust,   contract  or  other  obligation  by  which 
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a  debt  is  secured  when  land  is  pledged  for  the 
payment  and  discharge  thereof,  is  for  the  pur- 
pose of  assessment  and  taxation  deemed  and 
treated  as  an  interest  in  the  land  so  pledged. 
The  effect  of  these  provisions  would  seem  to 
be  that  the  interest  represented  by  the  mortgage 
is  an  interest  in  the  land  itself  and  the 
Interest  is  taxed  as  a  part  of  the  land  to  the 
mortgagor,  while  the  mortgage  or  debt  itself 
is  not  taxable  nor  deducted  from  the  value  of 
the  land." 

17  Cal.  Jur.  1070. 

It  appears  to  have  been  the  intention  of  the     legis- 
lature to  provide  for  one  assessment  and  tax  upon  real  estate, 
and  that  when  this  tax  was  once  levied,   any  pledge  of   tlie  land 
should  not  create  additional   taxable  property #     A  careful 
examination  of  Subdivision  3  Sub-Title  S  of  Section  3617  of  the 
Political  Code  confirms  this  view. 

The  ease  of  California  Loan  etc.   Co.  v.  Wels,   118  Cal.489, 
at  page  492,   discloses  the  theory  embraced  in  Section  3617  of  the 
Political  Code. 

In  order  to  arrive  at  the  theory  of  the  exemption  of 
a  mortgage,  deed  of  trust,   contract  or  other  obligation  by  which 
a  debt  is  secured  when  land  is  pledged  as  security  for  the  pay- 
ment thereof,   an  examination  of  Bank  of  Willows  v.   County   of 
Glenn,   155  Cal.   35E,    at  page  355,    is  enlightening.      This  case 
refers  to   lixe  Constitutional  Convention  debates.      The  whole 
theory  of  taxation  in  California  is  predicated  upon  the  proposition 
that  there   shall  be  equality  of  taxation,    and  that  no  property 
shall  escape  its  just  proportion  of  taxes.     As  a  general  proposition, 
bonds  are  nothing  more  than  mortgages.        If  a  bond  issue  of 
f  1,000, 000.   has  as   security  for  it,   real  property  within  the  3tate 
of  California  of   the  value   of  ^50,000.,    the  entire  bond  issue  is 
taxable,    save  and  except  for  a  deduction  of  §50,000.,    since  a 
tax  on  the  ;i^50,000.    of  read  property  has  already  been  levied  and 
obtained,   but  to  permit  the  balance  of  the  issue,   amounting  to 
the   sum  of  $950,000.,    to  escape  taxation  would  be  entirely  foreign 
to  our  ififtiole  theory  and  scheme  of  taxation. 

The  Legislature  of  the  State  of  California  could  never 
have  assumed  "^^^^  ^^^  ownership  of  a  small  amoxmt  of  real  property 
would  cause  the   exemption  from  ta.cation  of  a  large  bond  issue, 
for  if  the  i-ule  applied  with  reference  to  ^50,000.   of  real  property 
it  would  apply  with  equal  force  to  $1.00  of  real  property.     In 
other  v/ords,    reducing  the   situation  to   the  bald  facts,    it  would 
be  beyond  all  comprehension  to  assume  that  the  legislature  in- 
tended that  a  $1,000,000.   bond  issue  should  escape  taxation  entirely, 
merely  because  there  was  |1.00  of  real  property  given  as  security. 
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£3tti, 

Tax  •xemptlon  statutes  must  be   strictly  oonctrued  In  favor  of 
the  taxing  power,    as  has  been  previcutly  iKdicated  herein. 

Therefore,    It  la  mjr  opinion  that  tlie  bond  issue  ^vould 
be  taxable,    excei^t  to  the  extent  or   tlie  real  propertjr  located 
in  California  and  given  as  eecurity.     Bonds,    a:id  tlie  property 
Twhich  is  security  therafor,    are  ordinarily  taxable,      Bie  bonda 
mentioned  herein  woulfi  be  entirely   taxable  were  it  not  for  the 
constitutional  provision  and  the  i^olitlcal  Code  section  herein- 
before mentioned.      They  exempt  1/20  of  the  bond  issue  in  the 
instant  case  from  taxation  in  California,   and  no  more. 

Reepeotfally, 


CITY  ATTOHKET. 


Assessor. 
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July  28th,  1927, 


SUBJiJCT:  Demand  of  Recorder  J^tlishlng  Co.  for 

Printing  of  /j^guments  mailed  to  Voters 
on  Lond  Issue  voted  June  14th,  1927. 


Dear  Sir: 

I  am  in  receipt  of  your  verbal  request  as  to  whether  or 
not  the  demand  of  Recorder  Publishing  Co.  for  printing  of  Arcunents 
mailed  to  voters  by  the  Registrar  of  Voters  relative  to  bond 
issues  submitted  to  the  people  on  June  14,  1927,  should  receive 


your  approval. 


OPINIOH. 


I  understand  the  facts  of  the  matter  to  be  as  follows: 
That  the  Recorder  j'ubliahing  Co.,  under  the  direction  of  the  Board 
of  Supervisors,  printed  and  delivered  to  the  Registrar  of  Voters 
some  two  hundred  thousand  copies  of  an  argument  in  favor  of  the 
approval  of  the  various  bond  issues  submitted  to  the  people  at  the 
special  election  held  on  Jvine  14,  1927,  said  copies,  pursuant  to  the 
direction  of  the  3oard  of  liupervisors,  being  aailed  to  the  voters 
with  the  sample  ballots.  That  the  argument  in  question  vms  in  favor 
of  the  passage  of  all  of  the  bond  issues  submitted  to  ohe  people, 
and  was  prepared  und  signed  by  the  Civic  League  of  Improvement  Clubs; 
and  was  by  the  -layor  and  the  Board  of  Supervisors  ordered  mailed  to 
the  voters,  as  their  argument  on  the  propositions  submitted,  the 
signatures  of  these  officials  being  affixed  to  the  resolution, 
directing  the  sending  of,  and  adopting  the  argument  in  q.uestion. 

The  election  held  on  the  date  above  noted  was  a  special 
election  called  by  the  Board  of  supervisors,  to  approve  four  certain 
bond  issues,  two  of  which  reli..ted  to  the  acquisition  of  Tablic 
Utilities,  and  two  to  the  erection  of  permanent  iLiprovements. 

As  far  as  the  instant  case  is  concerned,  there  is  no 
necessity  of  distinguishing  betv/een  the  bond  issues  submitted,  for 
the  reason  that  3eo.  29  of  Art.  XIV  of  the  Charter,  dealing  with 
public  improvements,  provides,  that  "a11  provisions  of  this  charter 
as  the  saiae  shall  read  at  the  time  of  submitting  such  proposition 
to  the  electors  providing  for  the  acquisition  of  public  utilities, 
so  far  as  the  same  are  applicable,  shall  apply  to  the  aanner  of 
submitting  siich  proposition  or  propositions." 

Sec.  7  of  ;a:t.  XII  of  the  Charter,  relative  to  the  holding 
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of  eleotiona  for  t;  e  acquisition  of  public  utilities,  provides  that 
"Suoli  election  shall  bo  held  as  provided  l)y  law  for  holding  elections 
In  the  City  and  County."   This  particular  provision  of  the  charter 
does  not  mention  any  specific  election,  and  being  general  in  its 
terms  it  refers  to  all  elections,  or  at  best  to  such  elections  as 
most  nearly  approach  in  character,  an.  election  for  the  acquisition 
of  public  utilities  or  the  issvLanoe  of  bonds.   The  question  submitted 
to  the  people  in  such  an  election  is,  "Shall  such  a  utility  be 
acquired,  or  shall  bonds  to  such  an  amount  be  issued".   Sn-oh   a 
proposition  is  undoubtedly  akin  to  the  adoption  of  an  initiative 
meas\ire,  and  therefore,  I  am  of  the  opinion  that  it  should  be  governed 
by  the  same  charter  regulations* 

3ec.  9,  Chap.  Ill,  of  Urt,   11,  dealing  with  the  initiative, 
reads  as  follows: 

"Whenever  any  measure  is  required  by  tliis  Charter 
to  be  submitted  to  the  voters  of  the  City  and  County 
at  aiiy  election,  the  lioard  of  election  Commissioners 
shall  cause  the  measure  to  bo  printed,  in  substantially 
the  same  form  as  the  latest  municipal  edition  of  this 
Charter,  and  they  shall  enclose  a  printed  copy  thereof, 
in  an  envelope  with  a  sample  ballot,  and  mail  the  same 
to  each  voter,  at  least  five  days  prior  to  the  election," 

Sec.  10  of  the  same  Chapter  provides: 

"If  said  proposition  be  submitted  upon  an  initiative 
petition  of  the  registered  voters,  the  persons  filing 
said  petition  shall  have  the  right  to  present  to  the 
Board  of  Lilection  Commissioners,  at  any  time  twenty -five 
days  prior  to  said  election,  copies  of  printed  arguments, 
favoring  said  proposition;   if  said  proposition  be 
submitted  by  the  i.layor,  or  by  the  Soard  of  Supervisors, 
or  by  one-third  of  the  Board  of  Supervisors,  or  by  persons 
filing  a  referendary  petition,  they  shall  have  a  similar 
right  to  present  copies  of  printed  arguments, ''''""'' '"'■. 
The  Board  of  l.;leotion  Commissioners  shall  cause  one  copy 
of  each  of  said  arguments  to  be  bo\md  with  their  copy  of 
the  measure  or  amendment  which  is  to  be  mailed  to  each 
voter  as  required  by  Lieotion  9  of  this  Chapter." 

I  am  therefore  of  the  opinion  that  pursuant  to  the 
foregoing  charter  provisions,  the  Board  of  Supervisors  had  the  right 
to  submit  to  the  people,  through  the  department  of  i^lections,  such 
arguments  as  the  Board  might  desire  in  support  of  the  bond  measures 
submitted. 
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I  have  given  due  consideration  to  the  case  of  I.'IFiSS  v. 
DSL  VALLB,  decided  by  the  Supreme  Coxirt  of  this  State  on  June  1st 
last,  and  which  is  reported  in  Vol.  72  Gal.  Dec*  at  page  661; 
and  I  believe  that  it  supports  the  conclusion  which  I  have  reached 
in  this  matter.  In  that  case  the  court  refused  to  approve  certain 
expenditures  made  by  the  rublio  Service  Commission  of  the  City  of 
Los  iingeles,  to  promote  the  passage  of  a  water  bond  issue,  which 
had  been  submitted  to  the  voters  of  that  city  for  approval.   In 
denying  the  right  of  the  Commissioners  to  malce  the  expenditure,  the 
court  said:   "It  is  sufficient  to  show  that  the  authority  claimed 
by  the  Board  of  Public  Service  Gommissioriers  to  make  such  expendi- 
tures was  not  given  to  ttiem  by  any  express  provisions  of  the  CLtJ^ter, 
nor  can  it  be  implied  from  any  of  the  terms  thereof." 

From  oui'  charter  provisions  the  authority  can  be  more 
than  implied,  for  under  the  provisions  of  Sec.  10  above  o^uoted,  the 
Supervisors  are  given  the  absolute  right  to  have  its  argument 
distributed  to  the  voters  throu^  the  medium  of  the  Department  of 
Elections.  The  Board  being  given  that  right,  the  citation  of 
authority  is  not  necessary  to  show,  that  the  cost  of  exercising  it 
is  a  proper  charge  against  the  city* 

The  only  other  point  which  demands  attention  is,  was  the 
argument  distributed  the  argument  of  the  Board  of  Supervisors. 
True,  it  was  signed  by  the  Civic  League  of  Improvement  Clubs,  but 
this  fact  does  not  detract  from  its  force  as  an  argument,  end  if 
the  Board  saw  fit  to  make  use  of  the  statement  of  other  persons  to 
support  its  proposition,  it  was  at  liberty  to  do  so.  This  the 
Board  did  by  the  adoption  of  a  resolution  directing  the  "teijiatrar 
of  Voters,  "to  include  on  behalf  of  the  13oard  of  Supervisors,  tlie 
argvunents  of  the  Civic  League  of  Improvement  Clubs".   This  resolu- 
tion v/aa  signed  by  the  :,.ayor,  sixteen  members  of  the  joitrd,  cJid  v;as 
appended  to  the  argument.  'I'his  action  practically  imkea  the 
argument  of  the  League,  the  argument  of  the  Board,  l!\irthermore , 
there  is  nothing  in  the  charter  which  states  that  the  argument  nuijt 
be  the  argument  of  the  Board  itself. 

In  view  of  the  foregoing,  you  are  advised  that  the  claim 
of  the  Recorder  ir'ublishing  Co.  is  a  proper  charge  against  the  city, 
and  that  it  sho\ild  receive  your  approval. 

Sincerely  yours. 


CITY  ATTCRKEY. 
Auditor. 
(1) 
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Au«.  let,   1927. 


SUBJECT:     Rl^t  of  i3oard  oi"  Supervisors  to  Permit 

i,:arket  iitreet  Railway  Co.   to  Extend  Tracks 
on  Turic  str©et  and  on  Bal'boa  street. 


Dear  Sirs: 


I  am  in  receipt  of  your  letter  reading  as  follows! 


"The  Public  Utilities  Committee  has  under 
consideration  a  petition  filed  by  the  Bal'boa 
Street  Kerohants  Association,  recue sting  that 
the  Board  of  Supervisors  grant  to  the  "  arket 
Street  Railway  Company  the  privilege  to  extend 
its  Ho.  4  line  from  Divisadero  and  Turk  streets 
out  Turk  cOid  Balboa  Streets  to  Thirty-second  or 
Thirty-third  Avenues,  with  the  proviso  that  if 
this  privilege  is  granted  the  city  reserve  the 
right  to  purchase  said  extension  at  an^?  time  from 
the  Market  c-treet  Railway  Company  at  cost,  less 
depreciation.  The  plans  and  cost  to  be  approved 
by  the  City  Engineer  in  advance  of  construction. 

The  Public  Utilities  Committee  would  like  to 

be  advised  if  a  privilege  of  this  character  could 

be  legally  granted  by  the  Board  of  supervisors 
under  the  law." 


OPIMIOH. 

Should  the  Board  of  Supervisors  desire  to  permit  the 
Market  street  Railway  Company  to  extend  its  tracks  as  indicated  in 
the  above  letter,  it  may  do  so  only  by  granting  to  that  Company  a 
franchise  pursuant  to  the  provisions  of  the  Charter,  ^^ermission  to 
a  street  railway  company  to  lay  its  tracks  and  operate  street  cars 
over  the  streets  of  San  Francisco  cannot  be  granted  by  a  permit,  as 
that  term  is  usually  understood. 

Soo.  6  of  Chap.  II  of  Art.  II  of  the  Charter  defines  the 
powers  of  the  Board  of  Supervisors  in  so  far  as  the  granting  of 
street  railway  franchises  are  concerned.  This  section  provides  that 
upon  an  application  being  made  for  a  franchise  the  Board  shall  by 
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resolution  determine  whether  said  franchise  shovild  be  granted,  and 
on  what  conditions  it  shall  be  granted.   The  section  further  provides 
for  the  advertising  of  the  franchise,  and  for  the  awarding  of  it  to 
the  highest  bidder,  by  a  three-fourths  vote  of  all  the  members  of  the 
Board,  and  that  at  least  ninety  days  must  intervene  between  the  date 
of  the  introduction  of  the  ordinance  and  its  final  passage.   The  plan 
for  the  granting  of  franchises  as  outlined  in  the  Charter  is  exclusive, 
and  the  Board  of  Supervisors  cannot  grant  by  permit,  that  which  the 
Charter  requires  to  be  granted  by  franchise. 

You  are  tiierefore  advised  that  the  Board  of  Supervisors 
cannot  grant  permission  to  the  Alarlcet  Street  Railway  Company  to  lay 
traeks  and  operate  oars  over  the  streets  mentioned,  unless  that 
permission  is  in  the  form  of  a  franchise  granted  pursuant  to  charter 
provisions.  Should  the  Board  desire  to  grant  a  franchise,  the 
conditions  mentioned  in  your  letter  may  be  made  conditions  thereof. 

Your  attention  is  directed  to  the  fact  that  on  June  3, 
1892,  the  Board  of  Supervisors  granted  to  ^^arket  itreet  Ct.ble  Co., 
a  franchise  to  eonatruot  and  operate  a  street  railway  on  Turk  Street 
from  Fillmore  to  First  Avenue,  and  on  3alboa  street  from  First 
Aventie  to  19th  Avenua.   I  understand  tl^it  the  Company  never  availed 
itself  of  the  privilege  granted  by  this  franchise,  and  it  has 
undoubtedly  lapsed  by  reason  of  non-user. 


Sincerely  yours. 


CITY  ATTCKKSY. 


To  the  Public  Utilities  Comnittee 
of  the  Board  of  iiupervlsors. 
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Au«.    4th,    1927. 


SUBJKOTj      Sheriff  ?ezTriltt«d  to  Charge  ifee   for 
Sorrice  If  Proceee  Issued  out  of 
snail  Clalme  Court, 


Dear  Sir: 

In  reply  to  your  request  under  date  of  Au^\ist  End, 
19£7,  for  an  opinion  p.e  to  whether  the  cheriff  is  permitted  to 
charge  a  fee  for  the  service  of  any  process  issued  out  of  the 
Small  Claims  Court,  please  be  advised  as  follows: 

OPIKIQg. 

The  provisions  with  reference  to  the  Small  Claims  Court 
are  set  forth  in  the  Code  of  Civil  Procedure  of  the  State  of 
California,  fron  seotion  y27  to  927p. 

Seotlon  927p  as  amended  in  1927,  in  part  provides  that 
a  fee  of  one  dollar  shall  be  charged  and  collected  for  the  filing 
of  the  affidavit  for  the  c onanenc ement  of  any  action  (in  the  L^mall 
Clalme  Court),  and  no  other  fee  or  charge  ehall  be  collected  by  any 
officer  for  any  service  rendered  under  this  chapter. 

However,  it  is  provided  in  section  927h,  as  amended  by 
the  same  Legislature,  that  no  atttichroent  or  garnishment  shall  issue 
from  the  Pmall  Claims  Court,  but  execution  may  issue  in  the  nunner 
preserlbed  in  Chapter  IX  of  the  Code  of  Civil  .rooedure  of  the 
State  of  California,  and  upon  the  payment  of  the  fees  allowed  by  law 
for  such  services. 

Chapter  IX  referred  to  in  the  seotion  above  quoted 
provides  for  the  issuance  of  execution  from  the  Justices'  Courts, 
and  directs  that  the  sheriff  execute  the  same  in  the  sanie  manner  as 
the  sheriff  is  required  by  Title  IX  of  the  Code  of  Civil  rooedure. 

It  is  the  rulo  of  constiniotion  of  the  codes  that  if  the 
provisions  of  any  chapter  conflict  with  or  contravene  the  provisions 
of  another  chapter  of  the  sarae  title,  the  provisions  of  each  chapter 
m\ist  prevail  as  to  all  matters  and  questions  arising  out  of  the 
subjeot  natter  of  such  chj;pter.   ^ec.  4482  ol.  Code. 
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In  view  of  the  iaet  that  the  issuance  of  execution 
from  th*  small  olairas  court  is  provided  Tor  by  the  provitions  of 
another  chapter,  there  is  no  eonfllot  with  :^.ection  927p, 
Accordingly,  it  is  my  opinion  that  the  .horiff  inay  charge  the  fees 
provided  by  statute  for  the  services  rendered  in  connection  with 
the  iaraance  of  execution. 


Hospectfully, 


I 


CITY   ATHOBHi^Y, 


Sheriff. 
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Aug.  5th,  19£7. 


SUBJSCT:   Increase  of  Pay  of  Side-Sewer  Men, 


Dear  ::.ir: 

I  am  in  receipt  of  yo\ir  letter  under  date  of  Jiily  26th, 
asking  as  to  whether  or  not  the  Board  of  Public  .Yorks  has  the 
authority  to  increase  the  pay  of  men  engaged  in  the  construction 
of  side  sewers,  and  whose  compensation  is  paid  from  moneys 
deposited  hy  property  owners  to  cover  cost  of  this  construction. 
I  further  understand  that  the  salaries  of  these  employees  are  not 
budgeted  in  the  annual  budget  adopted  by  the  i3oard  of  oupervisors, 
pursuant  to  the  provisions  of  iieotion  3  of  Chapter  I,  Article  :,111 
of  the  Charter, 

OPIHIOK. 

Your  attention  is  directed  to  Section  3,  Chapter  I, 
Article  VI  of  the  Charter,  which  gives  to  the  3oard  of  Public  /orks 
f\ill  power  and  authority  to  employ  such  clerks,  superintendents, 
inspectors,  engineers,  surveyors,  deputies,  architects,  and  workmen, 
as  may  be  necessary  to  a  proper  discharge  of  its  duties,  and  to  fix 
their  compensation.  Undoubtedly,  the  employees  above  mentioned  are 
employees  and  workmen  under  the  Board  of  Public  ./orks.   Pursuant  to 
the  provisions  of  the  ordinance  of  the  Board  of  Supervisors,  the 
particular  work  being  performed  by  these  employees  is  under  the 
jurisdiction  of  the  Botird  of  -ublic  .^orks,  -ejnd   it  is  a  part  of  the 
duties  of  that  jSoard  to  see  that  it  is  performed.  Therefore,  it  may 
be  presumed  that  such  aaployees  are  necessary  for  the  proper  dis- 
charge of  the  duties  of  said  3oard. 

The  charter  amendment  providing  for  the  standardization 
of  salaries,  adopted  in  Ifovember,  1924,  provides  that  pending  the 
standardization  of  salaries,  the  salary  fixing  powers  of  all  boards 
and  heads  of  departments  shall  remain  as  in  the  charter  provided. 
Therefore,  unless  there  is  some  provision  of  the  charter  which  would 
take  this  power  from  the  i3oard  of  iiibllc  /orks,  it  still  remains  in 
that  Board.   The  only  provision  of  the  charter  that  might  be 
construed  to  take  this  power  from  the  Board  is  the  provision  relative 
to  the  adoption  of  the  annual  btidget  hereinbefore  referred  to,  which 
provides  that  the  salaries,  wages,  or  rates  of  compensation  of  the 
various  deputies,  clerks,  assistants,  or  employees,  of  every  kind  and 
classification,  of  each  department,  office,  board  or  commission, 
except  the  Police,  i^'ire.  Park,  Playgrounds,  Public  Library  and  School 
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Departments,  shall  be  Itemized  In  the  budget.  The  salaries  of  the 
employees  who  are  the  subject  of  this  opinion  not  being  mentioned  in 
the  budget,  it  follows  that  they  are  no  way  subject  to  it,  and  until 
such  time  as  the  standardization  of  salaries  becomes  effective,  the 
salary  fixing  power  of  these  employees  remains  in  the  Board  of 
r-ublic  vorks. 

I  especially  refrain  from  passing  upon  the  effect  of 
the  fixing  of  the  salaries  of  such  employees  in  the  annxial  budget, 
or  what  effect  the  standardization  of  salaries  will  have  upon  them* 


Sincerely  yours. 


Cia?y  AfTCRNEY. 


Auditor. 


(1) 
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Aug.  16th,  1927, 


SUBJECT::  Reinstatement  of  Llember  of  the 

San  Francisco  Fire  Department  -hose 
Resignation  has  been  accepted. 


Dear  sirs: 
Commission: 


I  am  in  receipt  of  the  follov/in^  letter  from  your 

"August  2,  19E7. 


Hon.  John  J.  0' Toole » 
City  ..ttomey. 

Dear  Sir: 

At  a  meeting  of  the  Board  of  Fire 
Commissioners,  held  on  the  1st  instant,  I  v/as 
requested  to  submit  to  you  the  enclosed  petition 
of  James  J.  Brogan  for  reinstatement  in  this 
department. 

The  facts  in  this  case  are  that  Brogan 
formally  tendered  his  resignation  as  a  member  of 
the  dep£.rtment  in  writing  to  the  Board,  and  that 
on  July  18,  1927,  the  3oard,  iti  reg^^lar  meeting 
assembled,  accepted  the  same,  to  take  effect  from 
and  after  July  6,  1927. 

./ill  you  kindly  advise  the  Board  if  it  has 
any  jurisdiction  to  take  further  action  on  the  en- 
closed petition  of  Brogan  for  reinstatement. 

Respectfully  submitted, 

FRiUIK.  T.  .^x;iIIi-;DY, 
Secretary  Board  of  Fire  Comm'rs," 


The  affidavit  of  the  applicant  is  as  folloxvs: 

"State  of  California,  ) 

City  und  County  of  3an  Francisco)  ss. 

iAMi^S   J.  BROGAK,  being  duly  sworn,  deposes 
and  says: 

I  have  been  a  member  of  the  Fire  Depart- 
ment of  the  City  and  County  of  .^an  rrcOicisco,  .  tate 
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of  Calif omia,  since  the  let  day  of  August, 
1915,  up  to  the  5th  day  of  July,  1927.   During 
that  entire  time  I  had  never  been  reprimanded 
or  had  any  charges  preferred  against  me  for 
drinking,  absence  from  duty,  or  for  any  other 
ca\ise  whatsoever. 

That  on  or  about  July  6th  of  this  year 
I  vms  suffering  from  such  a  nervous  attack  and  a 
general  rimdown  condition  as  to  amount  to  almost 
an  entire  loss  of  memory,  which  condition  caused 
me  to  do  things  which  I  \»/o\ild  not  have  done  had 
I  been  in  full  possession  of  my  faculties.  This 
nervouB  condition  was  brought  about  partially 
through  grief  and  worry  oaxised  by  the  recent 
death  of  a  very  intimate  friend  of  mine,  and 
partially  from  overwork  in  connection  with  my 
studying  for  the  examination  for  a  lieutenancy  in 
said  department. 

That  on  or  about  said  6th  day  of  July, 
without  having  any  proper  knowledge  of  what  I  was 
doing,  I  permitted  myself  to  be  placed  on  a  train 
and  sent  to  Chicago;  that  within  six  days  after 
arriving  in  Chicago  I  came  to  a  realization  of 
what  I  had  done  ana  thereupon  immediately  returned 
to  San  rrancieoo  and  att^apted  to  become  reinstated 
in  the  Fire  Department*  That  had  I  been  in  my 
right  mind  I  never  would  have  done  anything  which 
would  have  eaxised  me  to  be  absent  without  proper 
leave  or  authority. 

That  subsequently  upon  my  return  I  was 
advised  that  I  had  written  a  document  which  pvir- 
ported  to  be  a  resignation.  That  when  I  wrote  said 
document  I  did  not  know  what  I  was  doing.  That  it 
is  not  my  intention  now  to  resign  and  has  not  been 
at  any  time  since  I  regained  possession  of  my 
mental  faculties. 

(signed)   JAMES  J.  BROGM 

Subscribed  and  sworn  to  before  me 
this  30th  day  of  July,  1927. 

(Seal)  Charles  D.  O'Connor 
tTotary  Public  in  and  for  the  City  and 
County  of  tan  f>anciseo.  State  of 
California.  " 

The  other  affidavit  Is  corroborative  of  the  statements  contained 
in  the  affidavit  of  the  applicant.  The  affidavits  mentioned  are 
herewith  ret\irned  to  you. 
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OPINIOH. 


Under  ordinary  conditions  when  a  member  of  the  Fire 
Department  of  San  Francieeo  tenders  his  resignation  to  yoiir 
Commission,  and  the  same  is  by  you  accepted,  the  person  tendering 
the  same  may  be  said  to  have  severed  his  connection  with  the 
department,  and  oan  only  ret\arn  to  tlie  department  in  the  manner 
prescribed  for  original  entrance  thereto.  There  are  however, 
some  exceptions  tc  the  general  rale. 

In  th0  first  place,  the  resignation  must  be  free  and 
voluntary  and  not  obtained  by  coercion  or  duress. 

Your  attention  is  directed  to  the  opinion  of  Hon.  Percy 
V.  Long  rendered  on  July  £i>rd,  1908  (Long  Opinions,  1908-09, p. 152 ) 
to  the  Board  of  Police  Coromis  si  oners,  wherein  that  body  had  the 
right  to  reinstate  one  Frank:  '//,  Ssola,  who  had  resigned  from  the 
Police  Department  under  facts  which  amoiinted  to  coercion.  Also, 
the  opinion  of  Jud^-^e  ..ong  rendered  to  the  Grand  Jury  In  reference 
to  certain  members  of  both  the  Police  and  Fire  Departments  who 
also  had  resigned  order  coercion.   In  these  cases  it  was  held  that 
where  a  member  of  the  classified  service  has  tendered  his  resig- 
nation under  circuir.etsnces  which  show  coercion  on  the  part  of  the 
appointing  officer,  he  nay  on  a  proper  showing  of  the  facts  with- 
draw such  resignation  and  be  restored  to  the  position  which  he 
formerly  held.   (Long's  Opinions,  1910-12,  p.  375). 

A  resignation  to  be  effective  must  be  the  free  and 
voluntary  act  of  the  parson  tendering  it,  und  if  the  mantal  condi- 
tion of  the  party  tendering  it  is  such  that  he  does  not  realize 
its  effect,  then  the  resignation  is  no  more  effective  than  if  it 
was  obtained  by  coercion  or  fraud,  and  if  application  is  raade  to 
your  Commission  promptly,  you  may  consider  the  application,  and 
if  you  should  determine  that  when  the  resignation  was  presented  the 
mental  condition  of  the  applicant  was  such,  that  at  the  time  of 
signing  the  resigna-tion  he  did  not  realize  its  effect,  you  may  re- 
instate him  in  his  former  position.  A  mere  change  of  mind  of  the 
applicant  is  not  sufficient  ground  for  reinstatement,  and  It  is 
incumbent  on  him  to  act  promptly  in  the  oremises  as  any  unusual 
delay  will  bar  his  right  to  reinstatement.   In  the  instant  case,  I 
believe  that  the  facts  show  that  the  applicant  h£.s  acted  with 
sufficient  promptness. 

Sincerely  yovirs, 

CITY  ATTCRITLY. 

Board  of  Fire  Commissioners. 
(1) 
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August  17,    19  27. 


SUBJSCT:  ABsessment  for  Street  Hating 
Purposes. 


Pear  Sirs: 

Your  oral  request  for  an  opinion  concerning 
?feether  or  not  the  City  and  County  of  San  Francisco  can 
estaljliah  local  assessment  districts  for  street  lifting 
purposes,  has  "been  considered  Iqr   this  office. 

OPINION. 

The  Street  Improvement  Act  of  1911  proTides  a 
oomprehensire  scheme  for  the  making  by  any  municipality  in 
California  of  certain  en\imerated  improvements  upon  any  street, 
lane,  alley,  place  or  court  which  is  open  or  dedicated  to 
puolic  use,  to  be  paid  from  special  assessments  levied  either 
upon  lots  and  lands  fronting  the  improvements,  in  proportion 
to  frontage,  or  upon  the  lots  and  lands  within  an  assessment 
district,  in  proportion  to  the  benefits  received.  Tlie  act 
makes  specific  provision  for  street  lighting. 

Altiaou^  this  act  has  several  times  been  amended, 
it  has  never  been  repealed.  It  is  constitutional  and  its 
provisions  are  liberally  construed* 

Statutes  1911,  page  730; 

19  Cal.  Jur.  36E; 

Shepherd  vs.  Chapin,  45  Cal.  App.645; 

Roolcridge  Place  Co.  vs.  City  Council,  178  Cal. 58; 

Stotts  vs.  Meese,  39  Cal.  App.334. 

In  the  case  of  Pari  vs.  Pacific  Fire  Extinguidier 
Co.,  37  Cal.  App,  112,  the  court  held  that  this  act  applied  to 
theorection  of  poles,  posts,  wires,  pipes,  conduits,  lanrps  and 
other  suitable  or  necessary  appliances  for  the  purpose  of 
lighting  a  street.  In  this  case  the  court  said: 

"Street  lighting  is  a  municipal  affair;  but 
the  charter  of  tiie  city  of  Berkeley,  while  conferring 
power  upon  the  city  to  adopt  a  complete  procedure 
for  the  creation  of  a  system  of  street  lighting, 
does  not  contain  such  a  procedure.  This  is  conceled. 
The  city  has  power  to  provide  such  general  scheme; 
but  not  having  done  so,  it  is  governed  by  general 
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law  In  that  respeot,   and  may  In  this  case 
follow  the  provisions  of  the  Improvement  Act 
of  1911.      (Fragl^  v.  Phelan,   126  Cal,   383, 
(58  Pao.  923). r 

In  1919,  the  Legislature  passed  what  It 
termed  an  alternative  method  for  the  adoption  of  street 
Hating  assessment  districts.     Statutes  1919,   page  612. 

I<a  examination  of   the  Charter  of  the  City  and 
County  of  aan  Fraiieiseo  discloses  no  procedure  for  the  creation 
of  a  system  of  street  lighting.     (Therefore,   our  local  situation 
is  governed  "by  these  statutes. 

3?he  City  and  County  of  San  Francisco  can,    there- 
fore,   either  proceed  under  the  Improvement  Act  of  1911,   or 
under  the  so-called  Street  Lifting  Act  of  1919.     It  follows 
that  there  is  no  question  "but  that  street  lifting  assessment 
districts  may  be  established. 

Respectfully, 


Clir  ATTORNET. 


Board  of  Supervisors. 
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Aug.   E9th»   19E7. 


SUBJliCT;      Teus  L«vy  for  School  ])epartment. 


Dear  Sirs: 

I  am  In  receipt  of  your  req-uest  that  I  advise  you 
relative  to  the  powers  of  year  Board  in  the  matter  of  levying 
taxes  for   school  purposes.      /ith  yoxLt-  request  you  have  enclosed 
a  copy  of  the  budget  submitted  to  you  by  the   Board  of  jJduoation, 
pursuant  to   tlie  provisions  of  the   iJtate  law.     You  also  ask  if 
the   ooncideration  of  the  present  budget  submitted  will  be  in  the 
nature  of  an  amendment  to  your  budget  heretofore  adopted  for 
rminioipal  purposes. 

OPDIIOII. 

On  ilay  25th  of  this  year  I  gave  to  your  Board  an  opinion 
covering  this  subject,  and  as  I  believe  tliat  this  opinion  answers 
most  of  your  inquiries,  I  horewitii  enclose  a  copy  of  same. 

The  budget  which  yoa  submit  to  me  appears  to  be  in  proper 
form,  but  as  many  of  the  items  are  dependent  either  on  average  daily 
attendance  or  are  based  on  a  certain  tax  to  be  levied  on  all  the 
taxable  pi^perty,  it  is  not  possible  for  me  to  maJte  any  calcxilatlon 
as  to  the  correctness  of  the  various  items. 

As  to  the  qviestion  asked  as  to  the  effect  of  the  present 
budget  submitted  on  your  budget  formerly  adopted  for  municipal 
purposes,  you  Li.re  advised,  as  I  advised  you  in  my  opinion  above 
referred  to,  that  tiie  School  Department  is  governed  by  the  State  law 
as  to  the  submission  of  its  budget  and  tiiat  the  charter  provisions 
do  not  apply  to  that  department  in  so  far  as  its  budget  for  school 
purposes  is  concerned,  and  that  if  the  present  budget  v/as  submitted 
to  you  on  or  before  the  15th  of  Au^-ust,  1927,  it  is  yoxir  duty  to  now 
consider  it,  and  to  use  it  as  the  basis  for  levying  a  tax  for  school 
purposes. 

Your  attention  is  directed  however  to  the  following  para- 
graph of  my  former  opinion,  vdiich  reads  as  follows:   "Uhderstand, 
however,  that  the  Board  of  Supervisors  has  the  right  to  question  the 
legality  of  any  item  in  the  budget  or  estimate,  and  if  that  item  is 
not  legal  to  refuse  to  allow  it.  Also,  if  the  amount  demanded  makes 
necessary  a  tax  exceeding  the  limitation  prescribed  by  the  code 
sections,  the  amount  of  the  estimate  must  be  cut  down."   You  are 
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therefore  advieed  that  if  any  item,  or  series  of  items  in  the 
aggregate,  will  i^ecuire  the  allowance  of  a  larger  amount  than  the 
law  permits  for  that  purpose,  or  will  necessitate  a  higher  tax 
levy  than  the  law  provides  for  that  particular  purpose,  that  it  la 
your  duty  to  reduce  those  items  to  the  extent  that  they  may  come 
within  the  limitation. 

You  are  further  advised  that  you  are  authorized  to  levy 
a  tax  only  for  this  year's  needs  of  the  department  as  shown  ty  the 
budget,  and  that  while  all  surplus  amounts  of  school  funds  are 
carried  over  into  the  next  year,  you  should  not  levy  a  tax  that  will 
produce  revenues  that  are  not  to  be  used  during  the  present  fiscal 
year. 

In  response  to  the  inquiries  propounded  by  irupervisor 
Roncovieri,  I  will  advise  you  that  trxe  State  law  must  prevail  over 
charter  provisions  in  school  matters,  anci  that  therefore  the 
linitations  mentioned  in  the  charter  are  not  effective,  and  that 
notwithstanding  that  the  charter  is  ratified  by  the  legislature, 
it  only  may  regulate  matters  that  are  strictly  municipal. 

As  to  the  inquiry  also  made  by  Supervisor  Roneovieri 
as  to  whether  or  not  it  is  oomptilsory  upon  your  iJoaro.  to  levy  a  tax 
to  build  school  hoiises  when  the  people  have  voted  bonds  for  that 
purpose,  I  will  state  that  Section  1755  of  the  i>olitioal  Code  seems 
to  make  a  distinction  as  to  whether  a  levy  shall  be  made  in  cases 
'//here  bonds  have  been  issued  for  school  buildings  and  equipment. 
?he  provisions  of  thio  section  apply  however  only  to  newly  formed 
high  school  districts. 

See   posz  v.  Taylor, 

61  Cal.  App.  623, 

Where  the  court  said: 

"If  a  school  district  has  been  organized  for  a  con- 
siderable period,  and  has  cons truxj ted  and  inaintained  a 
high  school  building,  the  provisions  of  L.ection  1755  of 
the  Political  Code  are  not  available  for  the  purpose  of 
raising  money  to  construct  a  new  building." 

You  ere  therefore  advised  that  the  fact  that  bonds 
may  have  been  issued  to  construct  schools  in  San  Francisco,  does  not 
of  itself  prevent  a  tax  levy  should  additional  schools  be  found 
necessary,  or  if  the  bond  moneys  should  have  been  expended  for  the 
purposes  for  which  the  bonds  were  voted. 

Sincerely  yours, 
oard  of  Supervisors./,  \  ^^^  ATTOREnnf. 
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Sept.   61ih,   19E7. 


SUBJ13CT:      Salary  Increase  during 
?rol3ationary  leriod. 


Dear  Sirs: 


I  am  In  receipt  of  your  letter  reading  t-s  follov/s; 


"On  A  rll  8,  1927,  the  Board  of  Public  worlcs 
appointed  eligible  Inspector  of  streets  ;/20  (8)  at 
a  monthly  salary  of  ,£25.00  and  on  April  9,  1927, 
increased  the  salary  to  .^250.00. 

'.e  refused  to  recognize  this  increase  of 
salary  in  favor  of  said  eligible  ^20  (8)  on  the 
ground  that  liection  6  of  Rule  17  entitled  "Certifi- 
cations" was  violated,  and  that  if  the  increase  was 
to  stand  the  position  would  have  to  be  offered  out 
as  a  new  one.  I^ollowing  is  copy  of  said  Section  6: 
'Sec.  6.  Ualary  Cannot  be  Increased,  -r'rom 
and  after  'lay  1,  l922.  Increase  in  salary 
within  six  months  after  appointment  shall 
vacate  such  appointment;   and  the  vacancy  shall 
be  filled  as  a  new  position,  in  accordance 
with  the  provisions  of  Rule  38  entitled 
"Grades  v/ithin  Classes".' 

In  taking  this  action  we  do  not  as6\ane  that  we 
have  any  control  at  present  over  salaries  of  positions 
in  the  Bureau  of  jJngineering  in  oases  where  the 
appointee  has  served  the  probationary  period  of  six 
months. 

ICindly  advise  mb   at  your  earliest  convenience  as 
to  whether  or  not  our  action  in  this  case  was  correct." 


OPIHIOK. 

Before  certifying  an  eligible  for  a  position  to  any 
department  of  the  municipality,  you  have  the  right  to  be  advised 
as  to  the  compensation  which  said  position  y/ill  carry  with  it,  to 
the  end  that  you  may  not  only  ascertain  the  proper  grade  from 
which  the  position  is  to  be  filled,  but  also  to  the  end  that  the 
eligible  may  be  advised  as  to  the  compensation  which  he  is  to 
receive  for  his  services  should  he  accept  the  position  offered. 
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Pursuant  to  oeo.  3  of  .jct,   XIII  of  tlie  Charter,  you  are 
given  the  power  to  raaice  rules  to  carry  out  the  Civil  Service 
provisions  of  the  charter.   It  would  appear  to  me  that  Jeo.  6  of  - 
Rule  17,  as  adopted  by  your  Uooimisslon  ,  is  a  reasonable  rule  and 
one  which  you  have  the  pov/er  to  adopt  for  the  reason  that  it  tends 
to  prevent  favoritism  in  appointment,  for  it  is  not  hard  to 
visualize  a  case  v/here  a  department  might  be  desirous  of  obtaining 
the  certification  of  some  particular  eligible,  and  in  its 
requisition  for  certification  provide  a  salary  which  those  higher 
on  the  list  than  the  desired  eligible  would  decline  to  accept. 
The  department  might  have  an  understanding  with  the  desired  eligible 
that  if  he  accepted  the  appointment  his  salary  would  be  increased 
to  such  an  amount,  that  if  the  increased  salary  had  been  specified 
in  the  requisition  those  higher  on  the  list  would  have  accepted  the 
position  offered. 

AS  your  rule  prevents  the  existence  of  co  ditions  such  as 
I  liave  noted,  I  believe  that  it  tends  to  the  better  carrying  on  of 
the  Civil  service  provisions  of  the  charter,  and  that  it  is  within 
your  power  to  adopt  it. 

I  do  not  believe  that  the  rule  conflicts  witli  the  exemption 
allowed  to  the  Bureau  of  i^ineerlng,  found  in  Section  2  of  ..rticle 
XIII  of  the  Charter,  for  the  reason  that  such  a  rule  is  not  an 
attempt  to  grade  any  partiotilar  position  or  to  compel  any  particular 
employee  to  reroain  wiliiin  a  grade,  but  aerely  an  ass\xrance  to  all 
upon  an  eligible  list,  that  the  salary  specified  in  the  reovilsition 
is  the  highest  salary  v/hich  the  position  v/ill  carry  for  at  least 
six  months. 

In  view  of  the  foregoing,  you  are  advised  that  your  action 
in  withholding  your  approval  of  the  increase  in  salary  is  proper. 

Sincerely  yours. 


CITY  ATTORUISY. 


Civil  Service  Commission. 
(1) 
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Sept.  6th.  1927. 


SUBJECT:  Residence  of  certain  Employees, 

Heretofore  jjnployed  on  Hetoh  Hetchy 
Conatruction  work. 


Dear  Sirs: 

I  am  in  receipt  of  your  oonununication  transmitting 
a  copy  of  a  letter  from  Hon.  ....  il.  O'Shaughnessy  relative  to  the 
residential  (qualifications  of  certain  persons  who  have  participated 
in  an  examination  recently  held  by  yoiir  Ooramission  for  the  posi- 
tion of  booWceeper,  which  persons  have  been  employed  outside  of 
the  city  on  Metch  Hetchy  construction  work.  You  ask  if  in  my 
opinion  these  persons  have  the  residential  qualifications  necessary 
to  permit  their  being  appointed  to  positions  in  the  classified 
service  of  the  city. 

From  information  contained  in  lAr.  o'Shaughnessy's 
letter,  I  assume  the  facts  in  the  respective  cases  to  be  as  follows: 

"Following  is  the  record  of  the  men: 

Byrnes,  G»ff,    Resident  of  San  Francisco  prior  to 
employment  on  the  Hetoh  Hetchy,  but 
was  not  registered  as  a  voter,  i^m- 
ployed  on  Ketch  iletchy  work  commenc- 
ing riov.  17,  1920,  and  has  worked 
continuously  to  date.   Registered  and 
voted  in  Grove land,  Tuolumne  County, 
during  employment. 

Warren,  G.3.    Enlisted  in  U.S.  Army  from  San  i?"ran- 
cisco  anti  served  from  1)917  to  1919. 
In  1919  was  employed  by  Utah  uonstruc- 
tion  Uo.  on  Hetoh  ietchy  work  on 
O'Shaughnessy  uam  and  worked  till 
July  2,  1921,  when  he  was  trunsf erred 
to  econd  uarrotte  Uamp  of  Ketch  Hetchy 
..i.ter  oupply.  Has  been  coiitinuoasly 
employed  to  date.  Registered  and 
voted  in  Tuolumne  Co.  to  1923  and  in 
Rlverbank  (Transroission  Line  Construo- 
tion)  in  1924  aud  1925. 

V/hite,  S.  J.    JiJnlisted  from  San  Francisco  in  U.S.  Army 
and  served  liaroh  1916  to  Ivlaroh  1919 • 
Returned  to  and  resided  in  San  Francisco, 
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registering  and  voting  in  San 
Francisco  till  December  30,  1921, 
v/hen  he  commenced  employment  on 
Httoh  Hetchy  Water  iiitpply  at  Grove- 
land.  Rce^istered  and  voted  in 
Tuolumne  County  in  1922-2:6-24  and 
25." 


OPIHION. 


The  provision  of  the  charter  regarding  reeidence  is  as 
follows: 

"Seo.  2.  Art.  i:VI.  All  persons  appointed  to 
office,  position  or  employment  under  the  City  and 
County,  must  be  citizens  of  the  United  states,  and 
must  during  their  respective  terms  of  office  or 
employment,  actually  reside  in  the  city  and  county, 
and  must  have  so  resided  for  the  period  of  one 
year,  next  preceding  their  ap'^ointment.'" 

The  question  to  be  determined  tiierefore  is,  do  the  persons  above 
mentioned  possess  the  residential  requirements  mentioned  in  the 
section  quoted. 

Sec.  52  of  the  Political  Code  provides  the  rules  for 
determining  residence  -  It  reads  as  follows: 

"Every  person  has  in  law  a  residence.  In 
determining  the  place  of  residence  the  following 
rules  are  to  be  observed: 

1.  It  is  the  place  where  one  remains,  v;hen 
not  called  elsev/here  for  labor,  or  other  special 
or  temporary  purpose,  and  to  which  he  returns  in 
seasons  of  repose. 

2.  There  can  only  be  one  residence. 

3.  A  residence  cannot  be  lost  until  another 
is  gained. 

7.  The  residence  can  be  changed  only  by  the 
union  of  aot  ^nd  intent.' 

It  would  appear  from  Mr.  O'Shaughnessy's  statement  that 
all  tliree  of  the  parties  interested  were  on  the  dates  of  their 
respective  emploionents  for  service  on  the  Iletoh  Iletchy  v/ork, 
residents  of  -an  /j'rancisoo.   uery:  Have  they  lost  that  residence? 
The  rule  on  losing  a  place  of  residence,  and  accuiring  a  nev/  one, 
is  well  stated  in  CaL.  JUR.  Vol.  9,  p.  834: 
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"In  order  to  establish  a  domicile  the 
two  prime  factors  are,  the  taking  up  a 
residence  in  a  partioiiilar  place,  and  the 
intent  to  make  it  a  permanent  aljode." 

In  irasi'ON  V.  A1I33SRSOK,  14S  Cal,  S21,  the  court 

"Tliat  a  voter  who  temporarily  removed 
from  the  precinct  where  he  was  registered 
without  the  intention  of  malng  the  place 
to  vihlch  he  removed  his  home,  did  not  lose 
his  legal  residence  in  the  precinct  in 
which  he  was  registered,  not\7iths  tan  ding 
that  he  did  not  have  any  certain  house, 
room  or  place  therein  that  he  called  Eie 
home . " 

Suh.  7  of  3ec.  52  Political  Code,  above  quoted,  is 
as  follows:   "The  residence  can  be  changed  only  by  the  union  of 
act  and  intent." 

In  the  instant  cases  the  places  of  abode  of  the 
respective  parties  was  unciuestionably  changed,  and  it  is  therefore 
yo\xr  duty  to  asoerte^in,  what  was  the  intent  of  said  parties.   If 
they  left  San  r'rancisoo  with  the  intention  of  returning,  whenever 
the  particular  work  which  each  was  performing  was  finished,  their 
mere  going  to  Tuolumne  County  v/ould  not  of  itself  mt-ke  that  county 
their  place  of  residence,   ^ee  Sub,  1,  Sec.  5S  Political  Code: 
"It  (residence)  is  the  place  where  one  remains,  v/hen  not  called 
elsewhere  for  labor  or  other  special  or  temporary  purpose,  iuad  to 
which  he  returns  in  seasons  of  repose."   If  you  believe,  therefore, 
that  'j^en  thwse  parties  or  either  of  them  left  Can  i''rancisco  to 
engtige  in  work  on  the  iletch  Hetchy,  that  they  or  cither  of  them 
intented  to  return  to  ;i.an  r'ranoisoo  as  soon  as  that  work  was 
finished,  residence  is  not  lost  by  said  going.   :::;tatements  at  this 
time  by  the  parties  interested  shoxold  not  be  the  sole  guide,  in 
fact,  little  weight  eiiould  be  given  to  such  statements  -unleBs  they 
are  corroborated  by  acts  or  by  other  statements  previously  uade. 

The  registration  for  voting  purposes  in  Tuolumne 
County,  while  a  factor  to  be  considered  in  determining  their  resi- 
dence to  be  in  that  county,  is  not  conclusive.   Lee  i3IvADL:!iT  v. 
DAVIS,  156  Cal.  267,  where  the  co\irt  said:   "It  has  been  held,  and 
we  think  correctly,  that  the  mere  fact  that  one  is  registered  in 
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a  certain  place,  and  has  voted  therein,  is  not  oonclxisive 
evidence  on  the  question  of  his  domicile."  Citing  uinn  vs. 
Ilevills,  7  Cal.  App.  E31. 

The  question  of  registration  as  bearing  on  residence  was 
presented  to  my  predecessor,  Hon.  Percy  V.  Long,  in  the  matter  of 
Samuel  Bermlngham,  Superintendent  of  i:Jngines.  I'jc,   Bermingham 
registered  as  a  voter  in  Oaldjind  in  1908.   In  191<;i,  Judge  Long 
in  advising  the  Board  of  Fire  Commissioners  in  the  premises,  said: 

"?rom  the  above  authorities  it  ie  very  clear  that 
the  question  of  residence  is  not  conclusively  determined 
by  the  registration  for  voting  in  any  particular  locality. 
I  am  therefore  of  the  opinion  that  yo^or  board  in  consider- 
ing the  evidence  which  you  have  submitted  to  ae ,  is  not 
bound  as  a  matter  of  law  to  hold  that  merely  because  i.r. 
Bermingham  registered  in  Oaicland  his  residence  has  not 
been  continuous  In  San  Francisco." 

lAjm^t   OPINIOHS.  1912-lG.  p.  16. 

You  are  therefore  advised  that  the  registration  of  Iicssrs. 
Byrnes,  './arren  and  White  in  a  county  other  than  San  i^'rancisoo,  does 
not  of  itself  mai:e  them  residents  of  that  county,  and  tnat  you 
should  i'ive  consideration  to  an.y  other  faot  or  facts  v/hich  will  show 
the  real  intention  of  these  parties,  anc.  determine  their  residence 
in  coiif ormlty  with  those  facts. 

YoxirB  sincerely. 


CITY  ATTORiray. 

Civil  Service  Comission. 
(1) 
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Sept.  16th.  1927. 


SUBJECT:   Subroission  ior  Approval  to  the 

Civil  service  CommisBion  of  Payrolls 
or  Demands  of  certain  .;Imployees  of  the 
Board  of  Supervisors. 


Dear  Sir: 

I  am  in  receipt  of  yovir  letter  under  date  of  :;jeptemT3ei» 
2nd,  1927,  with  v/hioh  you  transmit  to  me  a  letter  of  Ilr.  Grover 
O'Connor,  protesting  against  the  payment  of  the  salary  demands  of 
certain  persons  employed  by  the  Board  of  Supervisors,  without  the 
approval  of  those  demands  by  the  Civil  Service  Commission.   You 
state  that  the  demands  for  these  employees  do  not  reach  you  in  the 
form  of  the  usual  salary  demand,  but  on  what  you  tern  a  material 
or  supply  demand,  and  that  in  each  instance  the  notation  is  made, 
that  it  is  in  payment  for  expert  services.  In  an  additional  letter 
under  the  same  date,  you  advise  me  that  you  are  withholding  your 
approval  of  the  demands  of  certain  employees  of  the  Ilills  Field 
Airport,  and  you  ask  if  these  demands  also  must  be  approved  by  the 
Civil  Service  Commission  before  receiving  your  audit* 

OPIHIOH. 

Sub.  A  of  sec.  11  of  Art.  XIII  of  the  charter  provides 
that  the  Board  of  supervisors  is  one  of  the  departments  subject  to 
Civil  Service. 

See.  19  of  the  same  Article  relative  to  the  approval  of 
payrolls  and  demands  of  all  employees  of  all  departments  subject  to 
the  Civil  Service  provisions  of  the  charter,  reads  as  follows: 

"The  pay  rolls  or  demands  for  salaries,  wages  or 
compensation  of  all  deputies,  assistants,  clerks  and 
employees  of  every  class  or  description,  without  regard 
to  the  name  or  title  by  which  they  are  knovm,  for  eacfe 
department,  board,  office  or  bureau  subject  to  the 
provisions  of  this  >vrticle,  shall  be  transmitted  to  the 
Civil  Service  Commission  before  presentation  to  the 
Auditor.  ?he  Commission  shall  examine  said  pay  rolls 
or  demands  and  shall  approve  the  demands  of  all  persons 
appointed  or  employed  in  accordance  with  the  provisions 
of  this  article.  The  pay  rolls  or  demands  thus 
approved,  with  notation  of  any  item  thereof  disapproved, 
shall  be  then  certified  by  the  Commission  and  transmitted 
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by  it  to  the  Auditor.  The  Auditor  shall  not  approve 
and  the  Treasurer  shall  not  pay  any  demand  or  warrant 
for  salary,  wages  or  compensation  unless  said  demand 
shall  have  been  apuroved  by  the  Civil  Service  Commis- 
sion." 

The  fact  that  a  particular  employee  may  occupy  a 
position  which  is  exempt  from  the  Civil  Service  provisions  of 
the  cliarter  does  not  obviate  the  necessity  of  complying  with  the 
provisions  of  the  section  quoted.  To  hold  otherwise  would  be  to 
destroy  the  very  purpose  of  the  law,  for  if  the  Civil  service 
Coinmission  is  not  to  be  advised  of  all  non  Civil  i^ervice  employees 
rendering  service  in  these  departments  under  their  jurisdiction, 
that  body  will  not  be  able  to  inq.uire  into  the  fact,  as  to  whether 
or  not  the  particular  employee  comes  v;ithin  an  exempt  class,  or 
whether  the  position  should  be  filled  from  some  eligible  list 
maintained  as  the  result  of  an  exajnination.  Furthermore,  the 
purpose  of  having  all  pay  rolls  approved  by  the  Civil  service 
Commission  is  to  prevent  the  employment  of  non  civil  service 
employees  In  positions  v/hlch  sho^^ld  be  filled  by  civil  service 
•ligibles.   If  all  pay  rolls  are  not  to  be  submitted  to  the  Civil 
Service  Commission,  non  civil  service  employees  might  be  employed 
without  the  knowledge  of  the  Commission* 

On  November  15th,  19S6,  I  had  occasion  to  advise 
the  Civil  Service  Commission  relative  to  the  employment  of  certain 
assistants  in  the  Appraisal  Bureau,  and  I  direct  your  attention  to 
the  following  exoerpt  from  my  opinion  on  that  subject: 

"In  short,  I  am  of  the  opinion  that  you  have 
the  right  to  classify  these  positions  to  the  same 
extent  as  you  v;ould  any  other  position  in  the 
public  service,  and  if  in  your  opinion  they  do  not 
oome  within  the  exemption  mentioned  in  subdlvieion  A 
of  Sec,  11,  you  may  insist  that  these  positions  be 
filled  in  conformity  with  the  proviaionB  of  Art*  XIII." 

I  am  therefore  of  the  opinion  that  the  pay  rolls  or 
demands  in  whatever  form  they  may  be  should  receive  the  approval  of 
the  Civil  Service  Commission  pursuant  to  the  provisions  of  ec.  19 
of  Art.  XIII,  before  they  receive  your  audit. 

I  especially  refrain  from  making  any  comment  as  to 
whether  the  employees  mentioned  in  yovir  letter  come  within  any  of 
the  exemptions  allowed  by  bub.  A  of  Sec.  11,  as  this  particular 
matter  is  within  the  Jurisdiction  of  the  Civil  i-ervice  Coramission 
ana  should  receive  the  attention  of  that  body  when  the  demands  or 
pay  rolls  are  submitted  to  it. 

Sincerely  yours. 

To  the  Auditor. 

CITY  ATTOBHBY. 
1 1  \ 
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SVftliSOSt  i;  obstruct  ion  eC  PhraM 

ref  erring  to  Veteran's 
<Jx-«41te  ..JULowed  in 
Promotional  Examination* 


0«atlmMn: 


I  haT&  your  c  qemunioatiwai  o£  thu  el^T^ntli  ultJjBie, 
r«QU««ting  an  opinion  us  to  \)»  «onatruotioxi  to  b«  plao«4 
upon  tlte   ;tollovirin^  I^mgiufiget 

"  proTldln^  ho««T«r,  in  thu  cas«  of 

prOBfttional  dxaminatlone  &  credit  o£  three 
points  ahaXl  lie  allowed  to  vaterans  and  widows 
ol  vctemns  who  wero  Kiarried  to   saoh  vetoi>aa8 
oxi  or   b«ii'ore  NovautLt^r  11,1918,  who  cihall  have 
iMien  in  tho  t  ity  mid  Oounty  servioe  prior  to 
July  1,1920." 

She  interpretation  of  the  above   Ian  \ua^  1b  controlled 
by  the  meaning  to  be  ^/Itozi  to   the  phrase  "shall  have  been*'} 
that   is,  whsther  suoh  phrase  is  to   be   oeastru4»d  as  creating; 
a  category  Indioating  all  reterans  who  at  any  tiuie  buiore   ..uly 
1,19£0,  were  employed  in  the   city* a  eervioe,  ;/(ithout  a  reauirenent 
lor   cEontinuing  enploymont   with  tho  CJity  Viti»  to    thti    bias  of  a  pro- 
taotional  exaaination,  or  does  eueh  phrase  establish  a  <iualifyinc 
faotor  for  those  veterans  vtdio  laay  partieipate  in  tho  additional 
oredits  il'   thiy  ciontinut    in  the  City's  employ  from  u   time  pi'ior 
to   July  1,1920,  up   to   Xix^   tins  of  a  proiaotionol  exajniiiation* 

Xhe  SBsadnent  to   the  charter  providing  th^  laagu&ge  in 
qii.eetion  was  adopted  b;^  th^^  oitisexis  on  Xfovecaber  S, 19^:0,  a  j^erlod 
of  four  .'nontha  subsequent   to  the  date  set  limiting  ihc   time   for 
serrlee  in  thin  city  ^And  County  goveirninent  by  Vcturans  as  eutii  of 
the   qualiflo&tiosis  for  i^reierbaoe. 

29m   v;upreme     ourt  ox   tfudlcature,  New  Jorcsy,   in  ihe   ease 
of  L;tate,  ilsbeooa  H.   .^Iden,  ^roseoutrlz,  v.   ^  ity  oi    tewiird,eto* 
reported  in  40  iiiew  Jersey  Law   ^oports,  p*   92  at  p*   96  in  a 
oonstruotion  of  the   words  ^' shall  have  been**,   says: 


lOO 


"   ^^-holl  h&T«  Imon*   la  the   futov*  ^ttfMt 
tens*,  vdxloh  2*«pr«»ent8  ati  •TOJit  as  mbj >Iet«A  iit 
fftture  tiott ,  aivi   *  iriiall  !>« '  r«pre  eeata  lii^ftt  will 
tain  plAM  in  future  tiae*     If  Huj  l^gislftture  IiaA 
lutanded  to  ssake  the  Iav  retivaotl'Wt  It  would  haT* 
l3«ea  eaijr  ^  expresa  It  ^y  tht^  uee  of  the  \«ordK 
has  b««a  or  had  leen  in  thet  preseiit  or  past  i>«rrttot 
tease*  sr  other  at^uivalvnt  w«rAs«** 

Stat*.  Hebessa  R«  illAftt«-i^'i?OBeoutrix  y*  <'ltjr 
Of  !few  ^«ra«ar  tuad  Ottisona'   Oas  Ll^^t  CM^aajr 
40  Ifew  Jerse/  Law   teportSiSt,  at  ysi^  f6* 

Rius  flcwB  the  above  you  will  QJ^ts  thet  the  phrase  "represents 
as  eyent  as  eoo^leted  in  l\iture  tins,   that  is,  the  use  of  Him  phrase 
In  ih<j   ohcu^ter  amendnMnit  eatablishes  a  starting  point  ef  s^nrloe  by 
▼eteraas  whleh  is  to  oontinus   to  the  date  oi  proootlonal  exaalnation 
If  the  preferunoe  is  to  b«  allowed* 

AS  the  eisendncrit  v.-an  ^^a&aed  subsequent   to   tlm   &uali<|tinK  date 
tlw  pvei^oamts  of  tho   :  iv^  u,a£>d,  it  thuy  desired  to 

Mslee  ^  a  eateeory  as  i.  .,  .     l       _.  jaginninc  of  this  opinion,   vhe 

phraM  "had  been"  or  "has  r>ean" ,  as  ouiiinsd  in  the  ahove  decision* 

fOt^Lr)  tron  thu  ax^ireasion  of  the  laagua^  as  in  the     harter, 
I  am  ooristrained  to  tht   a e termination  that  the  decision  of  your  body 
in  deziying  to  the  jartlclpant  in  the  examination  for  px^omotion  to  the 
rank  of  liemtentoit,  Fire     i^^mrtment,  his  alai»  for  three  points,  is 
in  aeoord  with  the  laws* 

rteeytiotfully. 


ciTiL  siutiois  oemAi^^y^, 


(8) 


«i  , 


187 


sept.  2l8t»  1927, 


SUBJJiCIT:   Statement  of  Schedule  of  Rates 

Provided  by  G-arbage  Ordinance  on 
Reverse  side  of  ".eoeipts* 


Grentlemen: 


REflJSST, 


"At  a  meeting  of  tlie  Board  of  Health  held  on 
September  15th »  1927,  a  resolution  was  adopted, 
reoue sting  that  the  City  Attorney  inform  the  Board 
of  Health  as  to  what  power,  if  any  it  has,  to  compel 
scavenger  companies  operating  in  this  city  to  print 
on  the  reverse  side  of  receipts  the  entire  schedvLLe 
of  rates  as  appears  in  the  initiative  ordinemce 
adopted  in  Jime  of  1927,  providing  for  the  collection 
and  disposal  of  refuse,  etc. 

Section  10  of  this  ordinance  reads  in  part  as 
follows: 

*The  rates  for  the  collection  of  refuse  are 
fixed  by  ordinance  of  the  Board  of  Supervisors.  A 
copy  of  the  schedule  of  rates  and  the  ordinance 
governing  the  oolleotion  of  refuse  may  be  obtained 
from  the  Board  of  Health'  '"*' 

A  qxifistion  arises  in  this  coimeotion  due  to  the 
attitude  of  the  refuse  collectors  now  operating  who 
feel  that  the  v/ording  of  the  ordinance  does  not  carry 
with  it  the  necessity  of  printing  tiiese  rates  in  full. 

A  ruling  on  this  point  at  your  earliest  con- 
venience will  be  very  much  appreciated." 


OPINION. 


Section  10  of  tiie  Garbage  Ordinance  recently  passed 
by  the  people  of  the  Gity  and  County  of  San  r'rancisoo  provides  as 


follows: 


"Upon  the  payment  of  the  rate  fixed  in  this 
ordinance  for  the  collection  and  removal  of  refuse, 
the  person  paying  the  same  shall  be  entitled  to. 
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and  there  shall  be  delivered  to  him  a  receipt 
on  which  shall  be  shown  the  amount  paid,  the 
premises  for  which  it  is  paid,  the  name  and 
nximber  of  the  collector,  the  ntimber  of  the 
vehicle  or  wagon  and  on  the  baoic  of  said  receipt 
there  shall  be  printed  the  following  words: 

'The  rates  for  the  collection  of  refuse  ara 
fixed  by  ordinance  of  the  Board  of  ^/apervisors. 
A  copy  of  the  schedule  of  rates  and  the  ordinance 
governing  the  collection  of  refuse  -oay  be  obtained 
from  the  3oard  of  Health.  Coinplaints  as  to 
service  should  be  made  to  the  Board  of  -lealth. '  " 

This  ordinance  does  not  provide  that  a  schedule  of 
rates  shall  be  printed  on  the  reverse  side  of  receipts  by 
scavenger  companies;   in  fact,  with  regard  to  the  receipts,  the 
ordinance  mentions  only  that  a  copy  of  the  schedule  of  rates 
governing  the  oollootlon  of  rofiose  nay  be  obtaiuod  from  the 
Board  of  Health,  and  does  not  say  that  it  aust  be  ael   forth  on 
the  receipts.   Inasmuch  as  the  ordinfince  does  not  compel  the 
garbage  companies  to  print  on  tlxe  r«3veraQ  side  of  their  receipts 
anything  concerning  a  schedule  of  rates,  S!u,vo  uiid  except  that 
mentioned  by  the  or5.1n£inco,  they  are  not  coiapeLled  to  do  so. 
If  they  print  the  words  indicated  in  ihe   ciuotation  hereinbefore 
set  forth  on  the  baok  of  each  receipt,  thoy  are  complying  v;ith 
th3  terns  of  tho  ordinance.   The  fact  that  the  ordinance 
specifically  nontions  what  shall  be  placed  on  the  reverse  side 
of  a  receipt  indicates  that  it  was  intended  to  include  only  that 
which  v/as  mentioiied  to  the  exclusion  of  anything  else.   This 
involves  tho  doctrine  that  the  mention  of  one  thing  indicates 
that  the  fraraere  of  the  legislation  intended  that  all  other  things 
sho\ild  be  exoluded. 


Yours  very  truly. 


CITY  ATTORIiJSY. 


Board  of  Health. 
(3) 
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Sept.  Elet,  19E7. 


SUBJECT:  Time  ./hen  Initiative  Ordinance 
Becomes  li^ffeotive* 


Gentlemen: 


REQ.UEST. 


"The  Deparlaaent  of  Putolie  Health  advisee  that 
it  is  their  understanding  that  the  Initiative  ordi- 
nance passed  at  the  election  held  June  14,  1927, 
regulating  the  collection  and  disposal  of  garbage  is 
not  legally  operative  \intil  accepted  by  the  Board 
if  Supervisors. 

Kindly  advise  if  this  is  correct  and  if  so 
what  action  should  he  taicen  by  this  Board  to  ma.li.9 
the  ordinance  legally  operative." 


OPIEIOH. 


Section  6  of  Chapter  III  of  Article  XI  of  the  charter 
of  the  City  £.nd  Cotuaty  of  San  Francisco  provides  with  reference  to 
the  initiative: 

"If  a  majority  of  the  qualified  electors 
voting  on  said  proposed  measure  shall  vote  in 
favor  thereof,  it  shall  go  into  effect  ten  days 
after  the  declaration  of  the  official  count." 

The  garbage  ordinance  as  passed  by  the  people  recently, 
provided  in  Section  15  thereof  that  the  ordinance  shotild  take  effect 
ten  days  after  the  declaration  of  the  official  oovuxt  of  the  votes 
cast  therefor.  It  appears  that  the  official  count  has  already  been 
declared. 

The  initiative  is  permitted  by  section  1  of  i.rticle  IV 
of  the  Constitution,  which  constitutional  provision  is  self  executing. 
The  constitutional  provision  fxirther  provides  that  legislation  may  be 
enacted  to  facilitate  its  operation,  but  in  no  way  limiting  or 
restricting  the  provisions  of  the  section  or  the  powers  reserved 
therein.  The  Constitution  makes  no  provision  as  to  when  initiative 
measures  proposed  by  the  people  of  the  State  or  by  the  eleotors 
of  a  county,  city  or  town,  shall  take  effect. 
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MIlf(^ES  TS.    BO/ORD  OF  TRUSTEES, 

E7  Cal.   App.   18. 

In  this  caee  the  court  stated: 

"The  reasonable  view  to  take  of  such  a 
situation,  trnd  one  warranted,  v;e  think,  by 
canons  of  construction,  is  that  resort  must  be 
had  to  the  initiative  act  itself  to  determine 
when,  if  adopted  by  the  board  of  trustees  or 
by  the  electors  at  the  polls,  the  ordinance 
shall  take  effect.  Any  other  construction 
would  make  easy  the  defeat  of  every  measure 
proposed  by  the  initiative  in  which  the  time 
is  fixed  for  it  to  take  effect," 

The  initiative  end  referendum  act  passed  by  the  Legis- 
lature, in  order  to  facilitate  the  operation  of  the  constitutional 
provision  hereinbefore  mentioned,  provides  as  follows: 

"If  a  majority  of  the  q^ualified  electors 
voting  on  said  proposed  ordinance  shall  vote  in 
favor  thereof,  such  ordinance  shall  thereupon 
become  a  valid  and  binding  ordinance  of  the  city 
or  town,  and  be  considered  as  adopted  upon  the 
date  that  the  vote  is  canvassed  uaC.   declared  by 
the  canvassing  board,  and  go  into  effect  ten 
dayti  thereafter," 

Prom  the  foregoing  it  appears  that  an  ordinance  initiated 
by  the  people  and  duly  passed  by  them  becomes  effective  within  the 
time  prescribed  by  the  charter  provision  governing. 

Therefore,  it  is  my  opinion  that  the  gojfbage  ordinance 
passed  several  months  ago  by  the  people  of  the  City  and  County  of 
San  Francisco,  became  effective  ten  days  after  the  declaration  of 
the  official  count,  and  that  no  action  was  necessary  by  the  Board 
of  Supervisors  to  make  it  become  legally  operative. 

Yours  truly. 


CITY  ATTORUSY. 

Board  of  iiupervleors, 
(3) 
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Sept.  23rd,  19E7, 


SUBj:BiGT:     Payaent  of  iilxpense  in  Re-Coustruotlng 

Munloipal  Railway  Tracks  on    /est  Portal 
Avenue  and  Ulloa  Street. 


Dear  Sirs: 

In  response  to  your  verbal  req\i«st  as  to  whether  or 
not  the  expense  of  reconstructing  the  Liunioipal  Tiailway  tracks 
on  Vest  Portal  ^vvenue  Is  a  proper  charge  against  the  .aunioipal 
Railway  Depreciation  Fund,  I  will  state  that  I  understand  the 
facts  to  be  as  follows: 

That  at  the  time  of  the  oonstruotion  of  this  portion 
of  the  I'unloipal  Railway  System,  '.Vest  Po^^tal  Avenue  was  not  an 
open  public  street,  and  a  right  of  way  was  granted  to  the  city 
sufficiently  wide  only  for  the  construction  of  the  railway  tracks, 
and  that  in  the  construction  of  these  tracks  along  said  right  of 
way  a  type  of  rail  v/as  used  different  from  the  ordinary  rail  used 
where  the  track  is  constructed  through  the  public  streets.   I 
/further  understand  that  subsequent  to  the  construction  of  the 
tracks,  additional  property  adjoining  the  right  of  way  on  either 
side  was  granted  to  the  city  for  street  purposes,  and  that  tills 
additional  property,  together  with  the  property  occupied  by  the 
I.;uniolpal  Railway  tracks,  is  now  an  accepted  public  street  known  as 
i'est  Portal  avenue. 

I  further  understand  that  .vest  Portal  -^venue,  with  the 
exception  of  the  right  of  way  occupied  by  the  railv/ay  tracks,  was 
paved  at  the  expense  of  the  property  owners,  and  that  it  was 
impossible  at  the  time  the  paving  v/as  done  to  pave  the  right  of  way, 
for  the  reason  that  a  different  type  of  rail  would  have  to  be  laid 
before  the  paving  could  be  done,  aiid  tiiat  the  right  of  way  now 
remains  unpaved.   I  further  \mderstand  that  the  property  owners  are 
de8iro^lS  of  having  the  right  of  way  paved  and  have  offered  to  bear 
the  expense  of  said  pavement  provided  the  city  will  bear  the  expense 
of  some  vl2,000,00  necessary  for  tlie  reconstruction  of  that  portion 
of  the  tracks  of  the  Municipal  ::ailway  lying  on  the  unpaved  portion 
of  the  street.  You  ask  as  to  whether  or  not  the  charge  of  re-laying 
these  tracks  is  a  proper  charge  against  the  Liuniclpal  Railway 
Depreciation  Fund. 

opimoH. 

There  is  no  ruestlon  in  my  mind  that  the  property  ovmers 
could  not  in  any  event  be  called  upon  to  contribute  to  the  expense 
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of  pe-laylng  the  trades  in  question,  even  if  these  tracks  were 
laid  at  the  time  the  street  was  originally  paved,  for  the  reason 
that  the  laying  of  trades  within  a  street  are  no  part  of  its 
improvement  under  the  varioxis  improvement  aots  and  ordinances 
which  apply  to  the  improvement  of  streets  within  our  city;  and 
for  the  same  reason,  I  am  of  the  opinion  that  it  is  not  proper  to 
take  money  from  the  Good  Roads  Fund,  or  money  otherwise  appro- 
priated for  street  improvement  purposes,  to  do  this  particular 
portion  of  the  work.   In  this  particular  case  the  ..unioipal 
Railway  is  practically  in  the  san^  position  as  a  privately  ovmed 
railway,  and  therefore,  if  it  is  necessary  to  re-lay  tracks,  the 
expense  will  have  to  be  borne  by  the  Railway. 

You  are  therefore  advised  that  if  the  city  does  not 
see  fit  to  pay  for  the  cost  of  re-laying  these  tracks  out  of  its 
General  Fund,  that  said  expense  is  a  proper  charge  against  the 
Depreciation  Fund  of  the  Ktinioipal  Railway. 


Sincerely  yours, 


CirY  ATTORWiCY. 


Finance  Committee, 
Board  of  Supervisors. 
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Sept.  26th,  1927. 


SUBJECT:   Granting  a  Driver's  Lioense  to 

One  not  a  Citizen  to  Operate  Motor 
Vehicle  for  the  Carrying  of  Passeagers 

for  Hire. 


Dear  Sir»: 

I  axa  in  receipt  of  your  letter  of  the  7th  inst,, 
In  which  you  quote  beotion  14  of  Crdinanoe  6979  (Hew  Seriee),  and 
direct  particular  attention  to  .eetion  16  of  the  ordinance,  which 
reads  ae  follows: 

"Saoh  applicant  for  a  driver's  permit  from 
the  Board  of  Police  Commissioners  must   (a)  be  a 
citizen  of  the  United  States  and  of  good  moral 
character**' "  '•'*." 

Tou  further  state  that  one,  ilarito  Sakada  was  granted  a  driver's 
license  prior  to  the  adoption  of  the  ordinance  in  (question,  and  is 
now  auplying  for  a  renewal  thereof,  ana  you  ask  thet  in  view  of  the 
fact  he  is  a  non->oiti2en  that  you  he  advised  if  you  can  legally 
grant  the  permit  in  view  of  the  inliibition  contained  in  the 
ordinance  against  granting  a  license  to  one  who  is  not  a  citizen 
of  the  United  otates. 


OPINION. 


The  determination  of  the  question  yoa  ask  involves  the 
eonstruction  of  Article  XIV  of  the  Constitution  of  the  United  states, 
which  provides: 

"Nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  ^xurisdiotion  the  equal 
protection  of  the  laws." 

Ordixiarily,  aliens  have  under  this  provision  of  the 
Constitution,  the  same  right  and  privilege  as  citizens  under  similar 
conditions,  to  engage  in  useful  and  gainful  employment,  but  where 
the  business  engaged  in  affects  the  public  welfare,  courts  have 
sustained  the  regulation  of  such  business,  and  where  the  permission 
to  engage  in  any  particular  business  is  a  privilege  rather  than  a 
right,  the  particular  deparlanont  of  the  government  charged  v/ith  the 
regulation  of  the  business  may  discriminate  between  a  citizen  and 
an  alien  in  granting  the  privilege. 
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In  thtt  Instant  oaee  the  applicant  is  desirous  of 
emb&rldng  in  the  business  of  acting  as  a  carrier  for  hire  over 
and  throu^  the  public  streets  of  the  Cit^^  and  County  of  San 
Francisco.   I  direct  your  uttention  to  the  case  of  FROST  vs. 
RAILRCkD  COMMISSIOM.  reported  in  197  Cal.  at  page  «S0,  in  which 
case  the  oupreme  Court  of  this  State  held  "that  the  right  of  a 
common  carrier  to  use  the  public  highways  for  the  conduct  of 
his  business  as  such  is  not  a  vested  or  natui*al  right,  but  is  a 
mere  privilege  or  license  which  the  legislature  may  grant  or  with- 
hold in  its  discretion,  or  which  it  may  grant  upon  such  conditions 
as  it  may  see  fit  to  impose." 

Therefore,  it  having  been  determined  that  the  right 
of  a  public  carrier  to  use  the  streets  in  his  calling  is  a 
privilege,  the  question  arises  as  to  whether  the  inhibition  con- 
tained in  the  ordinance  against  granting  the  privilege  to  an  alien 
is  proper.  The  'Supreme  Courts  of  many  states  have  sustained  such 
discrimination  on  the  ground  that  the  legislative  body  enacting 
the  law  in  Question  had  the  right  to  discriminate  between  citizen 
and  £LLien  in  matters  which  concerned  the  public  welfare,  public 
health,  public  safety,  etc.   In  C OlUlOir.. iilALTH  vs.  IIaIIA,  195  Ilaes. 
262,  the  Supreme  Coiirt  of  Liassaohusetts  sustained  an  ordinance 
wriich  provided  that  a  pedler's  license  co\xld  not  be  issued  to  a 
non-citizen.   In  ANTON  vs.  VAN  WINKLE,  297  Fed.  SAO,  the  United 
States  Jistrict  Court  held  tliat  a  provision  in  an  ordinance  to  the 
eifeot  that  a  license  to  conduct  a  billiard  parlor  could  be  granted 
only  to  a  citizen  was  valid.   a  case  more  in  point  however,  is 
GlZoARSLLI  vs.  PRESBREY,  117  Atl.  359,  V7here  the  Supreme  Court  of 
Rhode  Island  held  that  ordinances  prohibiting  the  operation  of  a 
motor  bus  within  the  city  without  a  license  and  prohibiting  the 
issuance  of  such  a  license  to  a  person  not  a  citizen  of  the  United 
States,  was  not  violative  of  ..rticle  XIV  of  the  Constitution  of  the 
United  States,  nor  of  the  Treaty  between  the  United  States  joad  Italy 
entitling  the  citizens  of  oach  of  the  contracting  parties  to  the 
same  ri^ts  and  privileges  as  are  granted  to  the  citizens  oi  each 
co\intry. 

In  view  of  the  foregoing,  you  are  advised  that  the 
provision  in  the  ordinance  under  which  you  are  acting,  prohibiting 
the  granting  of  a  permit  to  a  non-citizen,  is  a  valid  provision. 
The  ordinance  under  which  you  are  acting  was  enacted  for  the  general 
public  welfare,  and  the  provision  therein  denying  the  issuance  of 
a  permit  to  one  not  a  citizen  vms  placed  therein  for  the  reason 
that  the  legislative  body  of  the  city  felt  that  the  general  publio 
welfare  and  public  safety  would  be  better  served  and  protected  if 
only  those  who  were  citizens  of  the  United  states  were  permitted  to 
exxgage  in  this  particular  calling.   This  being  the  case,  the  purpose 
of  the  ordinance  would  not  be  accomplished  if  an  alien  were  permitted 
to  continue  in  business;  in  faot,  unless  the  ordinance  applied  to 
all  aliens  it  would  be  discriminatory  and  void. 
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Soe  21  PARTE  BOHEH,   115  Cal.   373. 

In  re  DONDERO,     19  Cal.  App.   66» 

You  are  therefore  advised  that  the  provisions  of  the 
ordinance  referred  to  in  your  letter  make   it  mandatory  on  you  to 
deny  the  permit  mentioned,    tjcid  that  the   faot   that  the   applicant 
prior  to  the  adoption  of  the   ordinance  enjoyed  the  privilege  of 
a  permit  does  not  except  him  from  its  application. 


Very  truly  yoxirs. 


CITY  ATTORNEY. 


Board  of  Police  Corarais si oners. 
(1) 
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September  S9,r:>E7. 

SUBJ^OtL'i  Ki«^t  of  xeaohera  R&loased 
>rora     orvlo*  'JCeraporarily  to 
Rdtlremont  Allowance. 

Ckintlvimen: 

I  tuii  in  rdoelpt  of  your  peqiwet  for  an  opinion  as  follows! 

"She  Bao.rd  of  .ciininietratlon  of  the  San  yrancisoo  C'i;^ 
Aiy;>loye«s*  iotiroment  syst^a  has  received  a  petition  from 
Alfred  l^.   Roberts,   Johr  •^',  vey  i3.   :-:arri»,   Frodcriok 

K*  Blu«  aad     illiarn    ...  oii,    u.       are  in  th«i  evening 

schools   of  ,.f'.a  j'ranoiBCO,     i**  ,;1iicl.  thy^'  rdcuast   chat   they 
he  .-ranted  oredit  ae  prior  eervioe  \indor  the  lietii^ement 
Ijysteni  for  the;  yocr  1906-07,  during  which  the 2/  dia  not 
receive   ealai'ies  fi-om  the  '.;ity  ^id  C'ouaity  of  fan  rx*f.;iOieoo 
on  uocount  of  tlie  x^osulte  of   -.he  Great   Fire  on  .  pril  18, 
1906,   the   j^equeot  heine  s.iada,  also,  that  their  «ervioe  h« 
considered  as  continuous  for  retirenont  purposoa,  rejjardleao 
of  the  time,  ae  atated,  during  v^iioh  thtiy  Aid  not  ree^ivo 
salary  as  lea^thers*  The  qUd£tion  of  continuity  ir>   solved 
automat ioally,  of  course,   i-  credit  for  thu  sai'vioe  ie  greuited 
AS  reque»vttid« 

In  oonaidoriJi^:  the  requsst  that   oredit  he  ^^^untud  as 
raqudoted  hy  ^ho  five  evening  aohool  teachers,   vho  Board  took 
into  contiide./t.'.tiou  sjubdiviaion   (g) ,   ^;eotion  f'  of  Ordinunoe 
rfo.iji>61   (;iew  .'.ertes)  defining  "oity-eervioe"  cjid  liectiou  6 
of  the  saae   Ordiiianovi  referring  to  allowrinoe   lor  eervloe. 
It  ooaeidered,  also,   i.ac    fact  \\xtX   other  iuuividaolB,   who 
were   in  the   en^loy  of  W^m  city  fit    tht    i^lmo  of   ihe  Grtjui    .ire, 
were   laid  off  or  crtuated  l^savee  on  account  of  tliat  oataatrophe, 
and  that  n<>  oi-edit  it:  being  granted  to   them  fox'  the  time 
dunag  i«hieh  t  ey  were  not  aetuully  wortciiig  fend  reooiving; 
ooBipsiiBation. 

ihe   five  evening  eohool  teachero,  however,  refer  in  their 
petition  to  certain  orovi^iiouc  of    ihc    ..tut.c   Law  which  eet 
forth  tiiu   i.ULuner  in  viiich  the   ioasrd  of   -ducation  Liuy  dworeaee 
the  teaching;  foroe*     On  account  of  the  psouliar  statuis  of 
teachers  in  that   they  are  subjyct  to   the    .tat<-   L<i  ,   tho 
Board  was  of  the   opinion  that   it  could  not  reach  a  det^ieloa 
on  tliu   request  for  oredit  for  service  until  it  hud  your 
advios  on  the   legal  aspects  '^f   the     uuution,  partioul&ily 
as  it  is  aifeoted  by  the   orovlsions  of   tho   ::tate  Law  nnder 
which  teachers  legally  may  ts   laid  off  or  discharge, 

She  iiourd  of  Afiminiet ration  is  of  the   opinion  th>-w     -.   ..^ 
oass  of  those  teai  hora  who  did  not  draw  a'-.i.-ry  for  one  school 
year  only,   ihe  service  may  be  regarded  as  continuous  in 
aooordanos  with   ;iUbdiviaion   ( i) ,   ..ectlon  ::,    ^rdlnmoo  .10*0^61 
(ilisw  l^t^ries) 
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"Transniltted  xiitl\   thiy   letter  is  xhu  ^jctitlon  filed 
by  the  five   evening  school  teachers,   the   statements   of  prior 
servloe   filed  "by  these  teachers  in  which  the   time    In  :;uestion 
is  excluded  and,   also,   a  chQckin^   sheet   ia  each  case   showing 
the    actual   Limo   during  which  each  teacher  was  not  drawing 
salary. 

You  are  requested  to  give  the  Board  your  opinion  as  to 
whether  it  is  legal  to  grant  oredlt   to  the   five  evening  hlfih 
school  teachers  in  question  for  the   time   in  the  fiscal  year 
1906-07,   during  which   they  did  not   teach  in  the  evening  high 
schools  and  did  not   draw  salary  from  the  City  and  County,   and. 
If   such  credit  not  "be  granted,  whether  the    service  of  the 
Individuals  off  the  pay  roll  for   only  one   school  year  may  he 
considered  as  continuous*" 

OPINION. 

It  appears  that   the   five   evening  school  teachers  clrxim  to  he 
tntltled  to  prior  service  under  the  Retirement   System  for   the  years 
1906-07,   during  which  time  they  did  not  receive   salaries  from  the 
City  aad  County  of  Can  rrtncisoo   on  account  of  their  temporary 
release   from  active  duty  hecause  of  the  great  fire. 

Subg,   Sec.E,   Ordinance  Ho. 5661   (Kev/  Series),   nrovidee: 

"    'City-Gervice '   shall  mean  service   rendered  as  an 
employee   lor   compensation,   ajid,   for    vhe   purpoces 
of  this  Ordinance,   a  nember   shall  he   considered  as 
being   in  the    'city-service'   only  whilo  he    is  receiving 
compensation  from  the   city  for   such   service." 

Sub.l  of  the   same  section  provides: 

"    'Continuous  Service*   shall  mean  uninterinipted  employment 
by  the  city,   3xcent   that   disoontinuiuice   of  city-service 
of  a  member  caused  by  lay-off,   leave   nf  absence,    suspension 
or  dlsralGsal   followed  by  re -entrance   into   the   city-service 
within  one  year  shall  not  count   as  a  break  in  the   continuity 
of  service  •'• 

From  an  Qzamlnation  of  Sub.g,   Sec.   2,    it  appears  thc.t   these 
teachers  are  not  (uititled  to   credit   as  prior  service   for   the  year 
1906-07  on  acount   of  the    fact  th'j.t   the   loocl   retirtioout  ordinance 
provides  that   credit   for   service   can  be   grtinted  only  when  the   service 
is  rjndared  for   compensation.   I'he  point  is  etlvr.i cod' that   tht;  teachers 
did  not  voluntarily  discontinue  their  employmynt  with  the   City  at  the 
time   of  the   great    fire,   but  were  given   enforced  leaves  of  absence  .ihey 
cliiim  that,   for  this  reason,   they  sliould  be  given  credit   for   the 
year  during  wiiloh  they  did  not   serve,      x'ho^    iurther  advance   the 
contention  that   they  were  not  dismissed  at   the   end  of  the  year 
1905-06   as  required  by  law  for  the   ter.aiiiatioa  of  e!nploy?T)*int ,   ':.ad 
were  no-u  even  placed  on  the  unassigned  list  until  July  21,1906,   and 
that   this  practice   on  thii    pai't   of    ^iiu   ^oard   of    ilducation  was  unlawful 
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-3-  For  the  purpose  of  armament,  l)ut  not  ooncedlng  the  point, 

It  might  be   said  at  this  time,   that  while    the   Board  of  .Jducation 
may  hare  heen  wrong  in  not  giving  the   teachers  a  proper  notioev  they 
are  neyertheless  estopped  from  raising  the  point  at  this  late   date 
■because  of  the  effect  of  Section  538,   Suli.l  of  the   Code   of  Civil 
Procedure.      This  section  pi'ovides  that   the    oommencement   of  an  action 
upon  a  liahility  created  \>y  statute,  other  than  a  penalty  or  forfeitxire^ 
is  limited  to   throe  years.        xhis    section  was  directly  interpreted 
in  Kardy  vs.    Board  of  iiducation,   £  Gal.   App.   410,  wherein  the  Court 
held  that   a  teacher  of  the  puhlio  schools  of  the  City  and  County  of 
San  Francisoo,  who  claimed  to  have  leen  deprived  of  her  position  as 
such,   eould  not  prevail  in  aii  action  for  a  writ  of  mandate  begun 
more  than  three  years   after  the   accruing  of  her  alleged  rights. 
A  demurrer  to   the   complaint   in  the   case  was  sustained  without  leave 
to   amend  "by  the  lov/er   court  and   judgment   thereupon  entered  in  favor 
of  the   defendsaits.      xhis   Judgment  was  affirmed  "by  the    ..ppellate   Court. 
The  Court   jfurther  stated  in  this  ease   that   claimant 't:   righ  of  action 
was  harred  by  laches,   sinoe   she   did  not   bring  the  action  for  more  than 
three  and  one -half  years  after   she  was  removed  from  the  position  she 
olaimed. 

If  the   teachers  in  tlie   instant  matter  had  any  claiJfls  on  the 
score  that    they  were  not  temporarily  releftaed,   according  to  law, 
they  should  have  made   thei.i  at  the   time   they  were  given  their     c;nforoeA 
leaves  and  not   at   this  late   date,    some   twenty  years  thereafter.      The 
contention  is   further  advanced  that  the   Board  of  Jducation  had  no 
right  to   temporarily  release  these  teachers  without  their  consent. 
However,   the   case   of  Sates  vs.   Board  of  IJd^oation,  139   Cal.  146,   is 
directly  in  point.      In  this  case  the   Court  held  that  a  position  ceasing 
to   exist  from  pny  cause,  a  teaoher  affected  by  such  circunstunoes, 
has  no  right   to   farther  employment   or  salary. 

In  this  case  the   Court  further  stated,   that   if  the  retirement 
of  a  teacher  were  made  necessary  by  reason  of  the  consolidation  of 
classes  or  discontinuance  of  a  school  class,   the  Board  had  poiver  to 
determine  what  teacher  should  be  retired.     The  'Jourt  very  properly 
said  that  public    schools  were  not  created,  nor  are  they  supported, 
for  the   benefit   of  the    teachers  therein  but   for  the  benefit  of  the 
pul)ilfl  and  the  resultii^  benefit  to  their  parents  and  the   community 
at  large.        xherefore,  all  positions  of  the   teachers  in  the   instant 
matter  were   subordinate  to  the   welfare   of  the   community  at   the    tin* 
of  the  great   fire.       However,   since   the   teachers  were  not     discharged 
from  service,   and   fuither,   since  they  were  absent  from  the  service 
for  only  a  school  term,  and  then  reinstated  to  their  employment, 
It  would  appear   that   they  re-entered  the   service  within  one   year  in 
conformity  with  Sub.l  of  Sec. 2  of  Ordinance  Ho.5561,Ifew  Series,   and  for 
that   reason  that   they  are   entitled  to   "continuous  service".   It  so 
happens  that   thd   school  term  is  less  than  a  school  year.      Thus  it  would 
be  injustice   to  a  teacher  not  to   credit  him  with  "continuous  service" 
If  he   be   absent  tOT    one   school  year,   and   then  reoommenoet  his  service 
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several  weeks  after   tiie    school  year  ie   begiin  merely  "because 
of  the    fact  tliat   the   school  tern  begins  at  a  later  date 
than  the    school  year.      Ihis   Is  so  because  teachers  may  be 
called  to  duty  on  the   first  day  of  Jxily  in  each  year,   but 
do  not  begin  teaching  until  the  school  term  conunences* 

My  opinion,   therefore,    is  that  the  teachers  are  not 
entitled   to   oi-edit  for  city-service  under  Sub.g,   bee. 2,   of 
this  ordinance,   covering   their  period  of  temporary  release 
during  the  year  1906-07  when  they  did  not  teach,  but  that 
they  are  entitled  to  "continuous  service"  within  the  meaning 
of  Sub.l  of  the   ordinance. 

Respect  full./, 


Uity  .  ttomey. 


BO^JU)   OF  AISJIKISIULITIOH 

SM  FFw^TCISCO   Cri'Y  IlLPLOYSiSS 
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Ootober  10,19S7. 


SUBJiiCT:  Req.ue8t  of  Chief  Inspector 

of  Department   of  Electricity 
for  Credit. 

OPIBTIOI: 

O-^ntlemen: 

It  appears  that  3dward  F»  Henzel,   Chief  Inspector 
in  the  Department  of  Electricity,  was  out  of  the    service  of 
the   City  from  Jujie  1,1910,   to   and   including  May  31,1913,   during 
which  time  he  did  not  receive  a  salary  from  the  City  and  County, 
From  letters  and  excerpts  of  proceedings  it  appears  that  llr. 
Henzel  passed  his  first  Civil  Service   examination  for  electrical 
inspector  in  1901,   and  In  1903  he  was  appointed  as  an  inspector 
in  the   Department  of  Jleotricity,  and  held  that  position  until 
1910,  when  all  five  Civil  Service   Insp    ctors   in   tho  department 
at  that   time  were   dismissed;    and  politically  appointed  inspectors 
were  placed  in  their  positions  until  a  new  examination  was  held 
in  1911,   when  those  who  had  been  temporarily  appointed  v;ere   found 
to  have  sueceBsfully  passed  the  examination,   and  were   then  retUlarly 
appointed  to   the  positions     hich  they  held  temporarily.     During  this 
period  of  time   t>vo  of  the    inspectors  v/ho  had  been   suspended  had  taken 
their  cases  to   Court.     Decisions  were   rendered  favorably  to   them, they 
were  reinstated  and  their  back  salaries  were  paid  for   the  period    of 
their  suspensions.       Actions  by  the  other  three  inspectors  were 
also   filed,   of  Miich  Henzel  was  one,   but  they  never  got   to  the 
point  where    judgment  was  tendered.     However,  a  Joint  Board  composed 
of  the   Fire  and  Police  Commissioners,   decided  to  reinstate  all  of 
those   suspended  without   further  Court  action,    if  the   question  of 
back  salary  were   waived,   inasmuch  as  the   two  completed  cases  had 
resulted  favorably  to  the    inspectors  and  evidently  because   the 
dismissals  had  become  unlawful.      This  proposition  was  accepted  and 
on  i^y  31,1913,   Henzel  was  notified  to  report   for  duty  on  the 
follov/ing  day,  which  he   did.     He  has  ever  since  been  in  the   service 
of  the  City  and  County  of  San  Francisco. 

In  view  of  the   faot   that   the    Joint   board  of  Fire  and 
Police  Commissioners  decided  to  reinstate   these  men  because   they 
had  been  illegally  dismissed  from  the    service,   it  woul  .  appear  that 
they  are  entitled  to  all  rights  of  credit  for  prior  service  under 
the  l^etirement   Ordinaace    (Ordinance  Ifo.   5561, ilew  :,erie8).     An 
officer  or  board   cannot  arbitrarily  discharge  a  Civil  :;ervice 
employee  or  other  officer  v;ithout   autiiority,   tJid   if  such  unlawful 
discharge    is  effected,    the    employee  must   be    oonceded   tj   have    been 
in  the   employ  of  the   City  during   the   period  of  time  during  which 
he  was  unlawfully  discharged  for  salary  purposes,    so  that  Kenael 
would  \mquestionably  be  entitled  to  all  salaiy  rights  under 
the   ordinance. 
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SAM  ^TO»IO  V8,  STEIHGRUBER, 
177  3.  W.  10E3; 

21  CAL.  JURIS,  943; 

McSVERS  vs.  BOYLE, 

£5  Gal.  App.  476; 

Z   UOQUILLHK  520; 

BAfimDT  TS.  iLcGARTIIY, 
160  Cal,  680. 


My  oonolusion  Is  that  as  2Ir,  Henzel  was  Improperly 
dismissed  from  service,  hie  is  entitled  to  all  rights  of  credit  for 
prior  service  during  the  period  that  he  was  absent  from  duty  on 
account  of  improper  dismissal* 


Respectfully, 


ciirr  ATTORRsy. 


BOARD   OF  ADIIIKISTRATIOIT 

SAN  FRAITCISCO   CITY  EMPIOYSES 

RETIRSKSKT  SYSTEM, 
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Oet.  26th,  1927, 


SUBJECT:   Right  of  Board  of  ouperTlsors  to  mako 

Appropriation  for  Payment  of  Services  of 
iilxpert  DeloB  ?•  .<ll«ox  retained  by 
City  Attorney. 


Dear  Sir: 

I  aa  in  receipt  of  your  letter  of  October  18th,  1927, 
in  which  you  ask  that  you  be  advised  as  to  the  legality  of  a 
demand  for  ^6000.00  passed  by  the  Board  of  ^upeirwisors  in  payment 
of  the  services  of  Delos  F,  •«iloox  rendered  to  the  City  Attorney 
in  re  certain  investigations  whioh  this  official  is  making  relative 
to  franchises  of  the  non-munieipally  owned  street  railways  in  San 
Francisco* 


OPIglOK, 

By  resolution  of  the  Board  of  supervisors  adopted  August 
8th,  1927,  and  approved  by  the  Mayor  on  August  19th,  1927,  the  City 
Attorney  was  directed  to  make  a  complete  research  of  all  mt^tters 
pertaining  to  the  expiration  of  franchises  under  which  the  privately 
owned  street  railways  are  operating  in  ^an  Francisco,  and  to  advise 
the  Board  as  to  what  rights  and  properties  would  uj>on  the  expiration 
of  the  franchises  remain  the  property  of  the  company  and  what  would 
revert  to  the  city.   In  addition  to  these  matters  the  City  Attorney 
was  authorized  by  said  resolution,  to  report  on  the  effect  of  the 
expiration  of  certain  franchises  upon  other  franchises  which  do  not 
expire,  and  what  aotion  would  be  necessary  on  the  part  of  the  city 
to  compel  the  eompanies  to  cease  the  operation  of  their  railways  on 
the  expiration  of  their  franchises;   also,  if  it  will  be  possible 
for  the  city  to  purchase  the  properties  of  the  companies  at  or 
before  the  expiration  of  their  franchises,  or  whether  the  same 
oould  be  taken  under  condemnation  proceedings;  and  finally,  under 
what  conditions  the  city  might  enter  into  agreement  with  the 
companies,  which  would  provide  for  the  temporary  operation  of  the 
street  car  lines  by  the  companies.   In  short,  by  thd  resolution 
mentioned,  the  City  Attorney  has  been  directed  to  make  a  rather 
comprehensive  report  relative  to  the  rights  of  the  city  upon  the 
expiration  of  the  franchises  mentioned. 

Under  section  2,  Chap.  II,  Art.  7,  of  the  Charter,  it  is 
Incumbent  upon  the  City  Attorney  "to  give  legal  advice,  in  writing, 
to  all  of fleers,  board  and  commissions  named  in  this  charter,  when 
requested  to  do  so  by  them,  or  either  of  them,  in  writing,  upon 
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questions  arlsinj;  In  thalr  separate  departments  involving  the 
rights  or  liabilities  of  the  City  and  Co\mty." 

While  it  inay  be  true  that  some  of  the  matters  which  the 
City  Attorney  is  directed  to  investigate  may  not  strictly  speaJting 
come  within  the  category  of  "legal  matters",  if  a  detenaiuation  of 
these  matters  by  the  City  Attorney  is  necessary  in  order  to  enable 
him  to  advise  the  Board  of  -upervisors  as  to  what  the  rights  of 
the  city  are  in  the  prsnises,  it  is  proper  that  the  Gity  Attorney 
sho^ild  first  make  the  necessary  investigation* 

In  SMITH  V,  MAYOR  OF  SACRAl«lj3rT0, 
1&   Gal*  521  - 

The  Supreme  Gotirt,  in  determiniD^  the  right  of  a  city  to  engage 
coxmsel,  other  than  the  City  Attornei^,  to  protect  tha  interests  of 
the  city,  said: 

"It  is  tr\ie  theit  the  charter  provides  that 
an  attorney  shall  be  elected  by  the  people  to 
attend  to  the  business  of  the  city,  but  this  does 
not  prevent  the  omploymeut  of  other  counsel,  when 
it  is  impoBsible  for  the  attorney  for  the  city  to 
discharge  the  required  duty." 

Therefore,  it  would  iippear  that  if  it  is  necessary  for 
the  City  Attorney  to  obtain  certain  infomation  in  order  to  enable 
him  to  advise  the  Board  of  LJupervisors,  on  a  matter  that  Involves 
other  qijestions  as  well  as  legal  ones,  he  has  the  right  to  employ 
one  who  oari  fvirnieh  the  necesaary  inx'o relation. 

Also  H0RNBLOW3R,  vs.  DUDM,  35  Gal.  664,  where  the 
court  held  -  That  if.  In  the  exeroiso  of  their  discretion,  the 

Bof.rd  of  Supervisors  conceive  that  the  interests  of  the  couaty  are 
Involved  in  a  certain  question,  and  thereupon  tcice  legal  laoasures 
bj'  suit  or  otherwise  to  advance  or  protect  those  interests,  the 
expense  thus  incxirred  becomes  a  legal  charge  against  the  County, 

See    ILIRRIS  v.  GIBBOHS, 

114  Cal.  418-420  -  'Dhe  court  said: 

"Power  to  accomplish  u  certain  result  which 
evidently  cannot   be  accompli sned  by  the   person  or 
body  to  vrtion  the  power  is  ^.r^Jited  without   the 
employment  of  other  a^iencies,   includes  the  implied 
power  to  employ  such  agencies." 
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Also    HAL3Y  V8.  MCVAY, 

70  Cal.  App.  438.    The  oourt  said: 

"The  board  must  be  held  to  be  invested  with 
considerable  discretionary  pov/er  in  determining 
what  information  is  essential  to  its  intelligent 
action,  and  in  such  raatters  the  co\irts  may  not 
properly  interfere  unless  it  is  apparent  that  the 
eervioe  contracted  for  has  no  possible  relation 
whatever  to  a  proper  discharge  of  its  functions." 

I  om  therefore  of  the  opinion  that  if,  in  order  to 
intelligently  advise  the  Board  of  Supervisors  on  the  matter  sub- 
mitted, it  is  necessary  for  tho  City  Attorney  to  maJte  an  investiga- 
tion outside  of  the  legal  phase  of  the  situation,  he  nay  be 
authorized  to  maJoe  that  invostigation  and  incidentally  to  retain 
the  necessary  help  to  do  so. 

Your  attention  is  directed  to  Resolution  ITo.  27B04, 
Kew  Series,  adopted  by  the  Bo£;.rd  of  supervisors  on  September  19th, 
1S27,  fci.utiiorizing  the  amployment  of  lir.  .Vilcox;  also  to  tho  letter 
of  the  City  Attorney  referred  to  in  the  resolution,  a  copy  of  the 
latter  being  herowiiati  ericlosed.   If  the  investigation  which  Y:r.  '.vilcox 
was  to  m-aM   was  to  be  purely  of  an  engincoring  character,  it  might  be 
that  the  furnishing  of  such  inforoaation  to  the  Board  of  Supervisors 
would,  under  tiie  provisions  of  t.eo.  10,  Unap.  I,  Art.  VI  of  the 
charter,  oome  v/ithin  the  duties  of  the  Board  of  Public  '."iiorks.  How- 
ever, a  reading  of  the  letter  mentioned  will  show  that  the  Information 
^loh  1(jc,   Vi'ilcox  is  to  fiu^nish  Is  neither  of  an  engineering  character 
nor  is  It  of  a  legal  character,  but  rather  of  an  economic  character. 
This  being  tiae  case,  it  cannot  be  said  that  it  is  an  imposed  duty  of 
the  Board  of  ?ublio  .Jorks  to  furnish  it.  This  being  the  ease,  the 
Supervisors  had  the  authority  to  authorize  the  City  Attorney  to 
retain  others  for  the  purpose  of  getting  the  information. 

Gee  SKIDM0R3  v.  V.-SST,  160  Cal.  £1£, 


In  "View  oj.   the  rordgoing,  you  are  udvleed  tliut  the 
employment  of  L:r.  Wilcox  is  let;al,   and  the   demand  sliould,  r/hen  it 
reaches  you,   receive  youi-  approval. 

Sincerely  yoxirs, 


CITY   ATTORZJiSY. 

To   the  Auditor. 
(1) 
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Sept,   6th,    1927 • 


To  the  Public  Utilities  Committee  and  to 
the  Finanee  Committee  of  the  Board  of  Supervisors* 

Centleaen: 

Pursuant  to  Resolution  Uo.  27648  adopted  hy  the 
Honorahle  Board  of  Supervisors,  I  have  made  a  preliminary  investi- 
gation relative  to  the  privately  owned  street  railways  in  San 
Francisco.  This  investigation  has  embraced  only  the  manner  in 
which  I  may  be  able  to  fully  advise  your  Board  as  to  matters 
covered  in  the  above  resolution. 

I  find  that  the  City  Engineer  has  in  his  possession 
data,  which  can  be  brought  down  to  date,  and  from  which  it  will  be 
possible  to  determine  with  a  fair  degree  of  accuracy,  the  physical 
value  of  the  properties  of  the  railroads.   A  statement  of  the 
earnings  of  these  roads  can  be  obtained  from  the  Railroad  Commission* 

I  have  had  the  opportunity  of  conferring  with  Mr.  Telos 
P.  'Tilcox,  relative  to  the  more  technical  portions  of  the  investi- 
gation which  you  desire  to  be  made.  l.ir.  Wilcox  has  offered  to  raalce 
the  following  studies: 

1*  Malce  an  analysis  of  franchise  expirations  covering  all 
privately  owned  street  railways,  and  report  same  irrith  maps  and 
summaries  by  dates  and  descriptions,  together  with  physical  prop- 
erties covered  by  each  franchise,  with  an  approximate  assignment  of 
value  of  the  same  based  upon  valuations  heretofore  made  by  the  City 
Engineer  or  the  State  Railroad  Commission,  and  report  the  present 
condition  of  said  properties. 

2*  Malce  an  analysis  of  ear  mileage  and  passenger  traffic  on  all 
privately  owned  street  railway  systems,  said  analysis  to  be  made  by 
operated  routes  supported  as  near  £.s  possible  by  franchise  expira- 
tions, with  special  estimates  for  each  particular  route  where  por- 
tions of  the  line  are  operated  under  Iranchises  expiring  different 
dates* 

3.  Make  an  analysis  of  routing  and  trackage  of  all  street 
railways  in  the  city,  for  the  purpose  of  determining  what  lines  or 
parts  of  lines  Cvould  be  dispensed  with  upon  the  expiration  of 
existing  franchises  or  upon  the  vuaification  of  all  lines  under 
municipal  ownership. 
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4.  ilalco  an  analysis  of  tke  effects  of  the  expiration  of 
existing;  frsLnchises  upon  the  value  and.  serviceability  of  routes  or 
parts  of  routes  for  which  the  franchises  do  not  expire  until  later 
dates. 

5»  liake  an  analysis  of  the  effect  of  the  unification  and 
expansion  of  the  street  railway  systems  of  the  city  under  mxmicipal 
ownership  and  operation  upon  the  cost  of  service,  with  particxilar 
reference  to  the  possibility  of  retaining  the  five-cent  fare  under 
those  conditions, 

6*  Kaloe  an  analysis  of  the  valua.tions  heretofore  made  by  the 
City  iiJnglneer  anl  the  Failroad  Conmission,  v/ith  respect  to  the 
propriety  of  the  general  rules  of  valuation,  with  particular  reference 
to  the  present  price  trends,  intangibleness,  depreciation  and  the 
effect  of  the  approaching  expiration  of  franchises, 

7.  Recommendation  of  the  plan  deemed  most  practicable  under 
all  cireijmstances  for  the  acquisition  of  all  or  such  parts  of  the 
street  railway  properties  now  privately  ojnied  as  may  be  recjuired  to 
establish  &  complete  and  unified  system  of  street  railways  under 
municipal  o»raership.  This  will  involve  a  consideration  of  the 
relative  merits  of  negotiation  and  condemnation  at  the  present  time, 
as  well  as  at  the  expiration  of  the  principal  franchises,  and  will 
also  involve  the  recommendation  of  any  temporary  agreement  deemed 
proper  between  the  City  t^nd  the  railway  companies  providing  for  the 
operation  of  said  railways  betv/een  the  date  of  the  expiration  of 
their  respective  franchise*  and  the  date  of  the  taking  over  of  said 
railways  by  the  city, 

I'r.  ..'ilcox  estimates  tiiat  this  work  can  be  completed 
within  a  period  of  sixty  days  from  and  after  the  date  of  its 
commencement,  and  asis  a  fee  of  ;i?10,000.U0,  vfhich  shall  inclode  all 
expenses  incident  to  the  investigation,  said  amount  to  be  payable  as 
follows:   On  September  15th,  19£7,  „2000.00;   October  1st,  1927, 
ipEOOO.OO;  October  15th,  1927,  v2000,00;  upon  filing  the  report, 
^4000.00, 

Should  your  Board  desire  this  investigation  made  by 
Er,  ..^ilooz,  I  will  be  pleased  to  have  the  necessary  appropriation 
made  to  cover  his  expenses,  and  the  requisite  authority  to  employ  him* 

Sincerely  yours, 

J50.  J,  0» TOOLE 

CITY  ATTORKBY. 
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October  29 »   1927. 


Subject:    ReBidence   oi   i  rank  j  axapcl 
and  County  reapomiible  for 
aid  to  hl8  minor  son. 


l}«ar  Sir: 

I   am  in  receipt  of  your  ooninnmi cation  under 
date  of  October  Hist,   19 S7,  wherein  you  request  tliat  I 
advise  you  as  to  the  residence  of  one  Frank  Paiapel  and 
-ttiat  of  his  minor  son;   also  as  to  iriiat  county  is  responsible 
for  aid  to   be  ,^^iven  to  hiu  minor  son. 

It  appears  from  your  letter  that  Frank  Pampel, 
a  widower*    is  a  resident  and  taxpayer  of  Kapa  County,  has 
been  employed  in  eaid  county  but  at  pretsent  is  at  a  sanitarlxoB 
for  tuberculosis  patients  at  Los  Gates,   3anta  Clara  County, 
iria  son,   with  his  consent,  resides  with  a  grandparent  here 
in  3an  Froncisoo}   the  father  having  supported  said  child 
until  his  illness.     Aid  is  now  being  asked  for  the  support 
of  this  minor  dependent  child  in  this  City  and  County. 

OPIigog 

See,  62  of  the  Political  Cod©  provides  the  roles 
for  determining  residence  -  It  reads  aa  follows: 

"Srery  ptrson  has  in  lnw  a  residence.     In  determin- 
ing the  place  of  resideaee  the  following  rules  aire  to  be 
observed: 

1.  It  is  the  place  where  one  ronains  when  not  called 
elsewhere  for  labor  or  ether  special  or  temporary  pur- 
pose,  and  to  ?/hich  he  ret\ims  in  seasons  of  repose; 

£•  ^eie  oaa  only  be  one  residence; 

9»  A.  residence  cannot  be  lost  until  another  is  gained; 

4*  The  residence  of  the  father  during  his  life,   and 
after  his  death  the  residence  of  the  mother,  while  she 
rsMd&s  taiB&rried,is  the  residence  of  the  unmarried 
minor  child; 

&•  The  residence  of  the  husband  is  the  residence  of 
the  wife; 

6.  The  residence  of  an  unmarried  minor  who  has  a  parent 
living  cannot  be  chan^^ed  by  either  his  own  act  or  that 
of  his  guardian; 
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7.     fh«  reelA«s««  oan  be  ohangeA  only  by  the  union 
of  aat  aaA  lAtemt." 

Yoiir  letter  answers  the  first  question  as  to  the 
residence  of  Ulr*  Traak  Pastpel,   to  wit:     He  is  a  resident  and.  taxpayer 
of  Hapa  County.     Qiaezy:     Has  he  lest  his  residenee?     Thezule 
on  losing  a  place  of  residenoe,  and  ao qui ring  a  new  one  is  well 
stated  in  Cal.  Jur.  Vol.  9,  p.  834: 

"In  order  to  establish  a  domicile  the  two  prine 
faetors  are,   the  talcing  up  a  resideace  in  a  particular 
plaee,  and.  the  intent  to  BuUce  it  a  permanent  abode." 

So  person  loses  a  residence  by  a  tesiporaiT'  departure 
from  his  heae  ea  aeeennt  of  ill  health  where  he  has  a  fixed  place 
of  residence  and  intends  to  return  thereto  upon  his  reoorery. 
Sherefore,  from  the  facts  as  related  in  this  matter,  Mr*  Paapel*s 
present  residence  in  Santa  Clara  County  on  account  of  illness 
would  not  neaa  a  ohange  of  residence  unless  it  is  his  intention 
to  malce  Santa  Clara  County  his  permanent  abode. 

Kapa  County  being  the  residence  of  Ur.  Paapel,    it 
Is  also  the  residence  of  his  minor  son,    irreapeetire  of  the  fact 
that  the  child  has  been  residing  with  its  grandmother  in  this 
City  and  Counl^. 

"The  residence  of  the  father  daring  his  life,   ♦  *  ♦ 
is  the  residence  of  the  unmarried  minor  child." 

POL.   COSE,   See.   62,    Sub.  4 

Cole  T.  Superior  Court,  28  Cal.  App.  1-5. 

The  ehild  being  a  resident  of  Napa  Co\mty,  you  are 
therefore  advised  that  aid  should  be  asked  in  said  county.  Section 
13  of  the  JuTOnile  Court  Law  (Stats.  1915,  p.  1225)  in  part  pro- 
vides: 

"Whenever  a  petition  has  been  filed  in  the 
^venile  court  of  a  coxinty  oth^  tJiaa  that  of  the 
residence  of  a  person  coming  within  any  6^   the  pro- 
visions of  this  act,  or  v^enever,  subsequent  to  the 
filing  of  a  petition  in  t  -e  juvenile  court  of  the  county 
where  said  person  resides,  the  residence  of  said  person 
is  changed  to  another  county,  the  entire  ease  aey  be 
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transferred  at  any  time  to  the  juvenile  court 
of  the  ooun-^  wherein  said  person  then  reaides, 
and  such  court  rauat  take  jurisdiction  of  the 
eaae  upon  the  filing  with  it  of  such  order." 


Yours  sincerely, 


CITY  Al'TORHEY. 


Hon.  J.  C.  AstredOf 
Chief  Probation  Officer. 
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Ootol>er  &1,19E7. 


lU  RE:   iiLLJGilD  UUDJiRVia.UATIOH  BY 
ASSESSOR  OF    CJRillH  PROPilRTY 
OWHSD  BY  £OU£ILi:aU  PACIFIC   OOlli^iTY. 


Dear  Sire: 


I  ain  In  receipt  of  a  request   from  your  Committee 
in  whloh  you  ask  to   \)e  advised  relative   to  an  asaessment 
p^aoed  upon  certain  non-operative  property  belonging  to  the 
Southern  Pacific  Company.     I  xinderstand  frcHn  yoxir  request 
that    the  property  in  question  has  "been  assessed  for   some 
years  upon  a  valuation  of  ^6000.00,   and   that  a  valuation 
of  ii744,170«00  has  heen  placed  aa  the  property  by  the 
Citizens  Committee,  which  Committee  heretofore  undertook 
the   re-appraisal  of  all   taxable  property  in  the   City. 
You  further  state,   that  you  understand  that  the  reason 
of  the  low  assessment   Is  in  accordance  with,  v\&at  you  teinn, 
"  unjBfficlal  igreemenlT  made  "between  certain  representatives    an 
of   the   City  and  the   Southern  Paolflo  Company,  whereby  the 
Company  was  to  permit   the   City  to   store  certain  pipe 
en  the  property  at  a  nominal  rental  of  one  dollar  per  year, 
and  that  the   City  in  turn  would  permit   the   assessment 
mentioned:       You  ask  if  such  an  agreement  can  be  made   the 
basis  of  an  assessment  below  the   actual  cash  value  of  the 
property. 

OPIiriOIf. 

Section  S627  of  the  Political  Code  provides  that 
all  taxable  property  mast   be  assessed  at  its   full  cash 
value.      Ihls   is  a  genei'al  law  of  the   State,   and  to   be   valid 
it  must   apply  equally  to  all  taxable  property  irrespective 
of  its  ownership,  and  is  really  only  a  re -statement   of  the 
constitutional  provision  on  the   same   subject.      This  provision 
is  as  follows: 

"All  property  in  the   State   except  as 
otherwise  In  this  constitution  provided, 
not  exempt  under  the  laws  of  tlie  United  States, 
shall  be   taxed  in  proportion  to    its  value,   to 
l)e  ascertained  as  provided  "by  law  eto.** 

Seel, Art .XIII,    Constitution   of  California. 
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Any  statute  providing  for  the   taxing  or  assessment 
must  operate  eq^ually  on  property  of  eq.ual  value,   or  it   cannot 
"be  made   the   iDasls  of  a  valid  tea:.   -     This  principle  is  too 
elementary  to   require   the   citation  of  authority  to  support  it. 

The  only  other  q.uestion  to  consider  is:   Does  the  so- 
oalled  agreement   change   the    situation?       I  am  of  the   opinion  that 
such  an  agreement    is  "beyond  the  power  of  any  municipal  officer 
or  "board,  for  the  reason  that   the   action  of  any  municipal  officer 
or  hoard  cannot  change  a  State  law* 

Yo\ur  attention  is   directed  to   the   case  of 

WILSOH  V.  BOARD  OF  SUPSRVISORS  OF  f:UTT::R  CO. 
37  Cal.  91 

In  this  case  the  Supreme  Court  said: 

"An  order  which  remits  the  taxes  upon  any 
property  within  the  district,  causes  the  taxation 
v;ithin  the  district  to  "be  uneq.ual,  ajid  is  virtually 
an  exemption  of  such  property,  fron  taxation;  and 
if  the  order  remits  a  part  of  the  tax  on  such  property, 
the  result  is  the  same,  it  differing  only  in  degx-ee." 

Judge  Cooley  in  his  worlc  on  taxation  has  said: 

"A  prohihition  against  granting  exemptions 
for"bida  commutations  for  ^axes,  eaually 
with  direct  exemptions* 

C00L2T  0''  TAX;.TI03!I  4th  Ed.Vol,2,Sec.668. 

In  HOGG  T.  U/iCKAY,   21  PAC.RiiP.    779,  The   Sxq?reme   Court 
of  the  State  of  Oregon  held  that  an  act  relieving  a  railroad 
from  the  payment  of  taxes  for  a  period  of  twenty  years  In 
consideration  of  Its  agreement   to  carry  the   troops  and  munitions 
of  war  of   the   State   for  such   time   is  in  conflict  with  the 
Constitution,   req^uiring  "that  all  taxations  shall  he   e(iual  and 
uniform." 

I  am  therefore  of  the   opinion,   that  It   is  the   duty 
of  the  Assessor  to  tax  the  property  in  question  at   its  full  cash 
value  ,  and   that   it   is  "beyond  the   power  of  any  other  department 
of  the  municipal  government,  hy  agreement   either  tacit,   or 
express,   to   L.bsolve  him  from  this  duty. 

Respectfully, 

FIUANCE  COmaTTjiii:,  City  Attorney. 

BOARD   or    SU^'i^RVIbORS. 
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]foveml)er  a 0,1927. 
SUBJSCT:   Signing  "by  Moohanioal  Contrivanoe. 

Dear     ir: 

Your  re(iuest  for  an  opinion  concerning  whether  or  not 
a  oheelc  signing  machine  may  be  ased  for  the  purpose  of  signing 
warrants  issued  "by  you  is  at  hand. 

OPINION. 

If  a  form  of  staaped  signature   ^^  adopted  liy  a  signer 
Sttoh  form  and  method  of  signing  consticutes  his  signatTire.  This 
includes  lithographing,  ruhher  stamping  and  such  )ther  echanioal 
forms  as  may  be  adopted.   In  the  absence  of  a  provision  in  our 
Charter  to  the  contrary  we  are  governed  by  thu  law  as  announced  in 

HiSWELL  vs  HOG-'JJ,  3  Cal.App.E48; 
'.Villiams  vs.  McDOlJJQI),  i38  Cal.529;  and 
PENNINGl'ON  vs.  BAilHR,  48  Cal.566, 

wherein  in  each  case  the  Court  found  that  the  stamping  of  a 
signature  by  a  mechanical  device  was  sufficient  and  in  fact  in 
the  Pennington  case,  in  which  a  public  official  had  his  signature 
printed,  the  Supi'eme  Court  went  so  far  as  zo   render  its  judgment 
without  a  written  opinion,  creating  the  assumption  that  any 
argument  against  the  use  of  a  mechanical  signature  was  not  even 
to  be  considered  and  was  without  merit. 

The  entire  theory  of  the  use  of  mechanical  signatures 
is  clearly  set  forth  in  7  A.L.R.  672,   iliere  is  a  wealth  of 
authority  concerning  the  use  of  printed  or  lithographed  signatures 
embodied,  in  this  annotation. 

I  am  therefore  of  the  opinion  that  a  caeck  signing 
machine  may  be  used  by  you. 

Respectfully, 

City  Attorney. 
THE  AUDITOR. 
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coTTtsoL  waam  or  isifisvioXBo  n 

MtmCZFAL  STBKR  CABS. 

JMar  Slrat 

H«p]jriaf  t»  /our  M<itt««%  in  r«f«r9iie«  to  the  (loestion 
of  iNhtther  tht  Boitrd  of  aip^rriatom  has  saldlierilBr  to  dlrtct  aoad 
o^ntrol  tho  mo&iitti  of  aiaTtrtiMMmta  %•  b«  pla0«4  on  i/tf  Moaiolpal 
iiAllMf  ;;itreet  Cars,  kindly  te  ittftmoA  as  foXlofnit 

UMor  ths  pvoTlslMUi  of  Soe*  t,  Chaptor  X»  Artielo  71, 
Of  Hm  Chartor  of  Idit  Citgr  and  Cooaty  of  :ian  Fran«iaoO|  lan^aaet 
is  «M4  am  follswii 

'*fllM  BoavA  of  ?ublio  worlcs  #i;iil  h«nro  ohaxso, 
«ljp«viat«Eid«ata  ««&  ••atvol,  uaOor  auic^  orAlnanoss 
aa  afl|r  firoa  tin*  W  timt  bo  aftaptaA  fegr  Hio  ^por- 
Tiaorat" 

aa&  3ubdiYiBio&  0  of  aaid  3ae«  9  le  in  tha  felXotil»c  XamgHMgH 

"Ot  tha  aoaaloaationi  mainton«MHi  anA  i^aratien 
of  axar  aaA  aXL  puMLla  atilitiaa,  «««taft,  eantrollod  or 
oiparataA  liy  the  CiV  «■&  Ceanlgr*  or  itfiiah  aoy'  iioro- 
aftir  %a  aa  aonatvuataAy  vmMkt  aaailvallaA  or  apar&taA. 
Full  aathorl^  ia  TaataA  in  tha  Board  af  PnbXlo  woieka 
to  earxT"  out  Iha  pawara  craatad  in  thio  para^rufeif  and 
it  Mir*  im  aaaaatasaa  witk  aMli  ai4imaa*a  aa  tha  Supov- 
Tioors  aajf  aanati  aantraat  far  «ax9t  to  h%  parfoaaad, 
or  natorlaXa  or  OQUipMoni  ta  ba  ftuniohod,  or  for 
aipart,  taahnioal  ar  psafaaaioaal  aorviaaa  ta  ba 
raadarod,  ahoraror  auah  woxfk,  aorrioaat  matariaXa  or 
aqaipttont  ara  aartifiod  bj  tho  Ci^  lEiij^naar  ta  bo 
■aaaaaaxgr  in  oonaaatioai  with  tha  aoaatraotionj  nain- 
taaanaa  or  oparatioa  of  auah  utilitioa," 

Taa  aiXi  wita  that  ^a  ^wr  of  tha  Board  of  Fublio 
VtDcs  tviv  tho  aaiatoawnao  aad  aporatioa  of  all  publio  ntllitlaa 
OpiraHd  by  tho  City  and  County  ia  dapaadaat  vyoM  ardinaaoaa 
ihioh  augr  fvon  tiao  to  tina  ba  adoptod  by  tho  Supoiriaora,  and  if 
ttio  duparriflora  aro  dosiroua  of  oXiminatini;  aartaln  adTortiBoncnta 
appaaring  on  tha  Oi^*6  atraat  aara,  ISity  aoir  indio.  to  thoir 
wiitfiaa  in  ttio  aattar  Iqr  ttia  ado  tiom  Odt  aa  ozdinanoa  with  tho  par- 
tiaulflor  porpoBO  that  may  laay  haro  In  aind,  and  thus  it  woald  be 
Xnauntbant  upon  tho  Board  of  JPiiblio  Worla  to  oonply  with  9uih 
ordin&noo. 


Trusting  ttiat  this  anaanpa  your  ro<.:uoflt,  I  act 
Vary  truly  youra, 

oli«B  Connitt««  of  tho  ^---.  .«««,--- 

BoaH  of  iiupanriooxB.      8)  Clff  iTTORBinr. 
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GUBJiSCT:   Taxation  of  Credits  Having  Situs 
in  .jtate  other  than  California. 


Dear  iiir: 

RECUSST. 


Yoxir  request  for  an  opinion,  concerning  whether  or  not, 
in  a  probate  matter,  certain  intangible  assets  are  taxable  in 
California,  in  a  case  where  the  decedent  carried  on  an  individual 
investment  business,  throxigh  another  individual  in  the  f^tate  of 
Oregon,  is  at  hand. 

opiiaoH. 

It  appears  that  the  decedent  arranged  v/ith  another  person 
to  handle  mortgages,  borrow  and  lend  money,  collect  rents  and  interest, 
carry  money  in  banics  in  Oregon,  and  invest  and  re-invest  principal 
and  interest.   Hence,  it  would  appear  from  the  facts  of  the  case  that 
the  decedent  was  carrying  on  an  independent  investment  business  with 
an  associate. 

Ordinarily,  credits  are  assessable  at  the  domicile  of  the 
owner. 

SAI  FRAHCISCO  v.  IIACKEY,  E2  Fed.  602; 

WlSSTUfGHOUS^  -LjJCTRIC  &  iUHUFACTURIKG  CO.  V. 
COUHTY  0?  LOS  ANGyiiilS,   188  Gal.  491. 

But  there  is  a  well  recognized  exception  to  this  rule, 
which  occ\Jurs  when  there  exist  certain  combinations  of  circumstances 
upon  which  a  so-called  "biisiness  situs  may  be  predicated.   This 
exception  is  clearly  set  forth  in 

HIHCKLEY  T.  COUHTT  OP  SA»  DI3G0, 

49  Cal.  .^pp.  668, 

wherein  the  court  held  that  an  eatoeption  to  the  general  rule  that 
intangible  personal  property,  for  the  purposes  of  taxation,  has  its 
situs  at  the  domicile  of  the  o;raer,  prevails  where  intangible  personal 
property  has  a  business  situs  in  a  state  other  than  that  of  the 
owner's  domicile;   but  an  indispensable  condition  of  such  a  situs 
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is  the  necessity  of  something  like  a  general,  or  more  or  less 
continuous,  course  of  biisiness  or  series  of  transactions  within 
the  state  iThere  the  property  is  physically  located,  as  distinguished 
from  mere  sporadic  and  isolated  transactions. 

Where  the  credits  of  a  non-resident  owner  are  in  the 
Doseeasion  and  control  of  a  local  agent  who  holds  them  for  the 
purpose  of  transacting  a  permanent  investment  business  and  of 
investing  and  reinvesting  the  proceeds  from  the  principal  or 
interest  in  such  manner  that  the  property  comes  in  competition 
with  the  capital  of  the  citizens  of  the  state  in  which  the  agent 
resides,  the  credits  have  a  situs  for  the  purposes  of  taxation 
in  the  place  of  residence  of  the  local  agent. 

STAJfFORP  v.  SAK  PRAIICISCO,  121  Cal.  34; 

ESTATiJJ  OF  FAIR.  188  Cal.  607, 

Hence,  if  the  decedent  carried  on  an  investment  business 
in  the  State  of  Oregon  with  the  aid  of  an  associate,  the  situs  of 
the  credits  for  taxation  purposes  is  in  the  -tate  of  Oregon,  and  not 
within  the  State  of  California.   However,  if  you  find  that  the 
decedent  merely  entered  into  certain  isolated  transactions  in  the 
State  of  Oregon,  the  exception  to  the  general  rule  does  not  govern, 
and  a  business  situs  was  not  established  in  Oregon,  and,  therefore, 
the  credits  are  taxable  in  California;   but  if  it  is  definitely 
established  from  the  facts  adduced,  that  there  was  such  a  combination 
of  circumstances  as  to  lead  to  the  conclusion  that  the  decedent  was 
carrying  on  an  independent  investment  business  in  the  State  of 
Oregon,  the  credits  involved  are  not  taxable. 


Respectfully, 


CITY  ATTORNJiT. 


Assessor. 
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Dec.  15th,  1927. 


SUBJECT:  Relief  from  Tax  Lien  nVhen  Real 

Property  Is  less  In  Value  than  Lien. 

Dear  Sirs: 

RSC.UESg. 

YovLT  request  for  an  opinion  ooncernin^  what  may  be  done 
in  order  to  relieve  a  parcel  of  real  property  upon  whloh  taxes  are 
delinquent  from  a  lien  far  greater  than  the  value  of  the  property, 
is  at  hand. 

opnyioH. 

It  appears  that  the  parcel  of  real  estate  was  assessed 
for  the  year  1921  to  /rank  0.  Renstrom  Company,  a  corporation,  now 
bankrupt,  for  0<^OO»OO»  the  total  tax  against  said  real  estate  for 
said  year  being  v^«84;   that  in  said  year  the  personal  property 
assessment  against  the  corporation  v/as  originally  fixed  at  ^67,000,00, 
and  later  reduced  by  the  Board  of  -upervisors  to  ,,.98,019.00,  on  which 
the  tax  was  <f;'o401.26,  which  said  acaount  was  made  a  lien  on  the  parcel 
of  real  estate  assessed  at  v200.00;   that  the  realty  was  sold  to  the 
State  of  California  June  27th,  1922,  for  the  entire  amount  of  the 
real  and  personal  property  tax,  and  subsequently  sold  under  the 
addenda  to  the  State  of  California;   that  said  real  estate  is  at  the 
present  time  of  eriall  value,  and  it  would  be  impossible  in  the  future 
for  the  State  to  sell  it  for  a  sum  anywhere  in  proportion  to  the  total 
taxes  and  penalties  assessed  against  it;   that  the  portion  of  the  city 
in  which  said  lot  is  located  is  being  settled  to  some  extent,  and  the 
adjoining  property  ownors  desire  to  make  street  improvements  and  to 
complete  sewer  systems  and  other  improvements  to  make  the  neighborhood 
tenantable,  and  that  in  order  to  complete  said  improvements  it  is 
desirable  to  have  this  property  in  the  hands  of  someone  who  can  enter 
into  contracts  for  the  completion  of  such  improvements. 

Under  the  circumstances,  it  appears  that  the  only  relief 
that  oan  be  afforded  may  be  obtained  imder  Section  i>897  of  the 
Political  Code,  which  provides  that  the  iioarcL  of  -upervisors  may  by 
resolution  entered  upon  their  minutes  declare  that  in  their  Judgaent 
the  property  is  not  of  a  valxie  great  cnou^  that  it  can  be  sold  by 
the  State  for  a  sum  eoual  to  the  amount  of  all  taxes  levied  upon 
said  property,  and  all  interest,  costs,  penalties  and  expenses  up  to 
the  date  of  sale,  and  that  it  would  be  to  the  best  interest  of  the 
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state  to  sell  the  property  for  a  sum  to  be  stated  In  the 
resolution,  lees  than  the  taxes,  penalties,  eto.   This  section 
further  provides  that  a  copy  of  the  resolution,  certified  by 
the  Clerk  of  the  Board  of  iSupei visors,  shall  be  sent  to  the 
State  Controller,  Ljid  that  he  laay  thereupon  direct  the  Tax 
Collector  to  sell  the  property  for  a  sum  not  less  than  the 
aaotuat  fixed  by  the  Board  of  Supervisors,  together  with  the 
expenses  ol  sale* 

Therefore,  it  appears  that  if  the  course  mapped 
out  by  the  aforesaid  Political  Code  section  is  followed,  this 
real  property  ma.y  e'et  into  the  hands  of  someone  sufficiently 
interested  to  contract  xor  street  improvements. 

Very  truly  yours. 


CITY  ATTORNEY. 


Board  of  Supervisors. 


(3) 


,ara/o^  ^Ixrt^  X'^t^V 


D««.  E7th,  1927. 


SUBJECT:   as  to  J&t9   on  which  Nowly  Jleoted 

M«mber8  of  Board  of  Supervieors  shall 
Assume  Offloa. 


I}«ar  Sirs: 

Sup«rvl8or  c-arren  Jhaimon  heus  aelced  that  your  Board 
1>«  aAYlsed  as  to  the  date  when  ths  oupervleors  elsoted  on 
KoTsabor  8th,  1927,   otay  bo  Inducted  Into   of  floe* 

OPIHIOg, 

S«e«  £  of  Chapter  II  of  Article  XI  of  the  charter 
proTldest 

"The  officers  elected  at  any  general 
munlelpal  election  under  thie  Charter  shall 
toiie  office  at  noon  on  the  first  Monday  after 
the  first  day  of  January  next  following  the 
said  uleotlon;   exoept  that  the  terms  of 
Inoufflbent  officers  shall  not  be  af footed  by 
this  provision  toid  the  officers  first  elected 
hereunder  shall  take  offlo*  on  the  expiration 
of  the  terms  of  the  Inouabents." 

This  seotion  is  a  portion  of  the  amendment  to  the 
charter  adopted  by  the  people  on  Kovember  7th,  1916,  and  is  the 
latest  expression  of  the  people  of  ^an  Francisco  on  the  subject. 
It  applies  to  all  officers  elected  at  any  BronAolpal  election,  and 
therefore  inoludes  the  Benbers  of  the  Board  of  Superrisors, 
irrespective  of  any  earlier  charter  provision  to  the  contrary. 
Therefore,  under  the  reading  of  this  provision  of  the  charter, 
the  newly  elected  members  of  your  )^oard  should  take  their  seats 
on  Konday,  January  End.  This  date  is  a  legal  holiday,  and  the 
question  nutiurally  arises,  does  this  change  the  closer  language  of 
the  eharter* 

seotion  12  of  the  Political  Code  provides: 

"<^henever  any  aet  of  a  secular  nature,  otlier 
than  a  work  of  necessity  or  merey  is  appointed  by 
law  or  oontraot  to  be  performed  on  a  particular 
day,  which  day  falls  upon  a  holiday,  such  act  may 
be  performed  on  the  next  business  day,  with  the 
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same  effect  ae  If  it  had  been  performed  upon 
the  day  appointed." 

The  Supreme  Court  in  PEOPLLJ  vs.  HELM,  152  Cal.  532,  in 
coBimenting  on  this  section  has  said:   "But  this  amounts  to  no  more 
than  a  legal  permission  for  the  postponement  of  the  act,  and  in  no 
sense  prohibits  the  doing  of  the  act  on  tho  designatei  day."   In  fact, 
it  is  well  settled  law,  that  any  act  may  be  legally  performed  on  a 
holiday  unless  tho  statute  prohibits  its  performance  on  that  day. 

Therefore,  there  is  nothing  in  the  law  whidx  prohibits 
the  newly  elected  members  of  the  3oard  taking  their  respective 
offices  on  Jeuauary  2nd,  save  and  except  that  the  charter  provides 
that  when  the  regular  meeting  day  of  the  Soard  falls  on  a  legal 
holiday,  the  meeting  shall  be  held  on  the  succeedixxg  day. 

You  are  therefore  advised  that  the  newly  elected 
members  of  the  Board  are  elected  for  t  terra  commencing  on  January 
2nd,  and  that  they  should  assume  their  respective  seats  at  the  first 
meeting  of  your  Board  thereafter  held. 

Sincerely  yours. 


CISY  aTTORKSX. 


To  the  Board  of  Supervisors. 

(1) 
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Dec,  29 th,  1927. 


SUBJii'CT:  Right  of  i^mploye©  of  Corporation  Yard 

(Fire  Department)  to  Receive  a  Pension 
Pxtrsuant  to  the  Provisions  of  Chapter  YII 
of  Article  IX  of  the  Charter. 


Dear  Sirs: 

I  am  in  receipt  of  yo\ir  letter  asking  that  you  be 
advised  as  to  whether  or  not  one,  jLidward  R.  Sablatschan  is 
entitled  to  participate  in  the  benefits  provided  for  by  Chapter 
VII  of  Article  IX  of  the  Charter.   You  state  that  J.Ir.  Sablatschan 
was  appointed  on  ^ixi^ust  19th,  1921,  to  tiie  position  of  batteryman 
in  the  Corporation  Yard  of  the  Fire  jepartment,  cind  that  he  claims 
to  have  contracted  tuberculosis  while  in  the  discharge  of  his 
duties. 

OPIITIOK. 

k/hile  it  may  be  true  that  Mr.  Sablatschan  may,  according 
to  the  ruling  of  the  court  in  tlURLSY  vs.  SYKES,  69  Gal.  App.  310, 
be  a  "member"  of  the  Fire  Department,  he  is  not  a  "member"  entitled  to 
participate  in  the  pension  benefits  of  the  Department.   In  HURLEY  v. 
SYICIiS,  the  coiirt  dealt  v/ith  employees  who  came  into  the  Department 
prior  to  the  amendment  of  1910  to  Sec.  6  of  Chapter  I  of  Article  IX 
of  the  Charter.  In  1910  the  following  amendment  to  the  section  was 
adopted: 

"Trovided,  however,  that  the  age  limit  herein 
prescribed  shall  not  apply  to  engineers  and  pilots  of 
fire  boats,  to  engineers,  mechanics  and  employees  of 
the  auxiliary  fire  system  or  of  the  corporation  yard, 
or  to  clerks  in  the  office  of  the  Commission,  Dut  the 
age  of  such  persons  in  this  proviso  named,  shall  at 
the  time  of  their  appointment  be  not  less  than  twenty- 
one,  nor  more  than  fifty-five  years;  and  provided 
further  that  employees  and  appointees  in  this  proviso 


named,  shall  not  be^  subject  nor  derive  any  benefit  from 
the  provisions  of  Chapter  Vll  of  this  Article  relating 
to  Firemen's  Relief  Fund." 


Mr.  Sablatschan  having  been  appointed  to  his  position 
subsequent  to  the  adoption  of  the  amendment,  is  bound  by  all  of  the 
provisions  of  the  section  as  suooended,  Hjad  is  entitled  only  to  such 
rights  as  the  section  as  amended  gives  to  him. 
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You  are  therefore  advised  that  Mr.  Sablateolian  is 
not  entitled  to  participate  in  the  benefits  of  the  Fire  Department 
Pension  j^'Huid* 

Sincerely  yours. 


CITY  ATTORNEY • 


Board  of  Fire  Pension  Pxuid 
Commissioners. 
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